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34-17984 VINCENT MUSSO 

Pg. 187 Where employee of member firm 
of national securities exchange 
refused to appear and testify as 
requested in an exchange investi- 
gation, exchange’s findings of viola- 
tion affirmed, but bar imposed on 
employee modified to provide for its 
termination if employee testifies .... 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6329/July 28, 1981 


Information has come to the attention of the Com- 
mission that investors in the United States are 
being solicited to purchase and are purchasing the 
securities of Rancho San Rafael, S.A., a Costa 
Rican corporation. Since no registration statement 
has been filed nor become effective pursuant to 
the Securities Act of 1933 with respect to these 
securities, their offer and saie may be in violation 
of Section 5 of the Securities Act of 1933. 


Accordingly, the Commission has placed Rancho 
San Rafael, S.A., on the Foreign Restricted List, 
which is composed of foreign corporations and en- 
tities whose securities are being offered in the 
United States in apparent non-compliance with the 
registration requirements of the Securities Act of 
1933. 


The Commission requests that any person having 
information concerning the offer or sale of these 
securities contact Stuart R. Allen at 500 North 
Capitol Street, N.W., Washington, D.C. 20549 
(Telephone Number (202) 272-2931). 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17970/July 24, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE NEW 
YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-81-14 


The New York Stock Exchange, Inc. (the “NYSE”’) 
submitted, on July 13, 1981, a proposed rule 
change under Section 19(b) of the Securities Ex- 
change Act of 1934 (the “Act’) and Rule 19b-4 
thereunder, to initiate the use of a new cost ac- 
counting form which specialists will be required to 
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complete on a semi-annual basis. This new form 
will require specialists to segregate financial data 
relating to their activities as specialists from finan- 
cial data relating to any other activities in which 
they engage. The information called for by this 
form will be used by the NYSE for internal eco- 
nomic analysis to study the profitability of the spe- 
cialist business, and to monitor the financial im- 
pact of new automated systems and national 
market system developments on specialist opera- 
tions. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Act. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 27, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NYSE-81-14. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17971/July 24, 1981 


In the Matter of Application of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Ranger Oil of Canada Limited 
Common Stock, No Par Value (File No. 
7-5962)' 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the MSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3—1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the MSE are executed at prices which are rea- 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 35599 (July 9, 
1981). The Commission has received no com- 
ments with respect to this application. 
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sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17972/July 24, 1981 


A notice has been issued giving interested per- 
sons until August 14, 1981 to comment on the ap- 
plications of the Philadelphia Stock Exchange, 
Inc. for unlisted trading privileges in five issues 
which are listed and registered on one or more 
other national securities exchanges and are re- 
ported in the consolidated transaction reporting 
system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17973/July 24, 1981 


An order has been issued granting the application 
of KENAI CORPORATION to withdraw its common 
stock ($.01 par value) from listing and registration 
on the American Stock Exchange, Inc. 





SEC DOCKET/171 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 17974/July 24, 1981 


A notice has been issued giving interested per- 
sons until August 14, 1981 to comment on the ap- 
plication of LOUISIANA GENERAL SERVICES, 
INC. to withdraw its common stock ($1 par value) 
from listing and registration on the American 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17975/July 27, 1981 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


File No. SR-Amex-77-5 
File No. SR-Amex-81-9 


ORDER APPROVING CERTAIN PROPOSED 
RULE CHANGES BY AMERICAN STOCK EX- 
CHANGE, INC. 


On March 29, 1977, the American Stock Ex- 
change, Inc. (the “Amex’’) filed with the Commis- 
sion pursuant to Section 19(b) of the Securities 
Exchange Act of 1934 (the ‘“‘Act’’), 15 U.S.C. 
78s(b), and Rule 19b-4 thereunder, 17 CFR 
240.19b-4, proposed rule changes to amend its 
constitution, rules and policies relating to member- 
ship and association with members. (File No. 
SR-Amex-77-5)' The Amex stated that the pro- 
posed rule changes were designed, in general, “to 
liberalize [its rules] in light of the 1975 Amend- 
ments ... and to eliminate certain regulatory con- 
straints on the capital-raising efforts of member or- 





‘Amex filings SR-Amex-77-5 and 81-9 are simi- 
lar to two New York Stock Exchange filings 
(SR-NYSE-77-13 and 14) that have been ap- 
proved by the Commission. See Securities Ex- 
change Act Release Nos. 17473 (January 21, 
1981), 16360 (November 21, 1979) and 15689 
(April 2, 1979). 
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ganizations.” On April 29, 1977, the Amex filed an 
amendment to expand the description of the pur- 
pose and basis of the proposed rule changes and 
any burden on competition imposed by them. No- 
tice of the proposed rule changes, as amended, 
together with the terms of substance, was given in 
Securities Exchange Act Release No 13514 
(May 6, 1977) and published in the Federal Regis- 
ter (42 FR 25550). Interested persons were invited 
to submit written data, views and arguments by 
June 8, 1977. The Commission did not receive 
any comments concerning the proposed changes. 


On December 14, 1977, the Commission ap- 
proved certain of the proposed rule changes con- 
tained in File No. SR-Amex-77-5 and deferred 
action on other proposed rule changes in that filing 
pending further review of those changes. On Janu- 
ary 26, August 8 and September 8, 1978, the 
Amex submitted minor amendments to two of the 
proposed rule changes on which the Commission 
had deferred action. On June 13, 1979, the Com- 
mission, in Securities Exchange Act Release No. 
15912 (44 FR 36277), approved additional revi- 
sions contained in SR-Amex-77-5. The principal 
changes were revisions to Amex Rule 342 that 
eased restrictions on the ability of persons associ- 
ated with an Amex member or member organiza- 
tion to establish or maintain other business affilia- 
tions. 


On April 27, 1981, the Amex filed with the Com- 
mission, pursuant to Section 19(b) of the Act and 
Rule 19b-4 thereunder, a new proposed rule 
change concerning its rules relating to member- 
ship and association with members (File No. 
SR-Amex-81-9). The proposed changes con- 
tained in File No. SR-Amex-81-9 establish 
standards for determinations to be made by the 
Amex regarding admission to membership and ap- 
proval of financial matters relating to members. On 
June 1, 1981, the Amex filed with the Commission 
a fifth amendment to SR-Amex-—77-5 and a first 
amendment to SR-Amex-—81-9 containing a tech- 
nical change. The proposed amendments to 
SR-Amex-77-5 require certain categories of per- 
sons associated with a member to become “ap- 
proved persons” and specify the standards under 
which the Amex will approve such persons. Notice 
of the proposed changes contained in 
SR-Amex-77-5 was given in Securities Ex- 
change Act Release No. 17862 (June 15, 1981) 
and was published in the Federal Register (46 FR 
32115, 32116). 
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The Commission has determined at this time to 
approve the remaining proposed rule changes 
contained in SR-Amex-77-5, as amended, and 
the proposed rule changes contained in SR- 
Amex-81-9, as amended. In addition, the Com- 
mission has approved the proposed deletion of 
various existing Amex rules that are superseded 
or rendered unnecessary by the rules approved in 
this order, and the Amex has withdrawn a number 
of such proposed changes from the filings. The 
changes being approved contribute to the fair ad- 
ministration of the Amex, conform certain of the 
Amex’s rules to the requirements of the Act, as 
amended, and the rules thereunder, and generally 
eliminate restrictions upon membership that are 
not required by the Act. 


The changes in SR-Amex-77-5 that the Commis- 
sion is today approving are: (1) amendment of the 
definition of the term “allied member’’;? (2) amend- 
ment of the definition of the term “approved per- 
son’’;3 (3) redesignation of a number of Amex 
rules;4 (4) the amendment of Section (k) that elimi- 
nates, subject to a grandfather provision, the Ca- 
nadian exception to the Amex’s existing require- 
ment that every Amex member be a partnership or 
corporation created or organized under the laws 
of, and maintain its principal place of business in, 
the United States;5 (5) the definition of the term 
“engaged in a securities or kindred business’’;® (6) 
clarification of the conditions to become a “mem- 
ber” or “allied member’’;” (7) the conditions for ap- 
proval as an approved person® including a special 
provision concerning the examination of books 
and records of approved persons that are domi- 





2 Article |, Section 3(c). 


3Article |, Section 3(g). 


4Redesignation of Article |V, Sections 2(l) and (m) 
as Sections (j) and (k), respectively; Rules 310(c), 
(d) and (e) as Rules 310(a), (b) and (d), respec- 
tively; and Rule 312(h) as Rule 312(e). 


5Article IV, Section (k). 
§“Definitions,” paragraph 16. 
7Rule 310(a). 


8 Rule 310(d). 
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ciled outside of the United States; (8) lists of 
information to be submitted to the Amex by corpo- 
rations applying to become members;'® (9) a revi- 
sion relating to the issuance of securities by mem- 
ber corporations;'! and (10) a clarification of 
language concerning specialist joint accounts.'2 


The changes in SR-Amex-81-9, relating primarily 
to Amex membership and association with Amex 
members and member organizations, that the 
Commission is today approving are: (1) revisions 
relating to approval of member organizations;'? (2) 
revisions concerning standards for allied members 
and approval of members and persons associated 
with members;'4 (3) a requirement that a majority 
of the members of the board of directors of an 
Amex member corporation be members, allied 
members or approved persons;'> (4) a revision 
concerning Amex approval of restoration of, or an 
increase in, capital or surplus;'® (5) revisions con- 
cerning Amex approval of transactions in securi- 
ties and the use of proceeds of any offering.'” 


With respect to the proposed rule changes refer- 
enced above that the Commission is today ap- 
proving, the Commission finds that such proposed 
rule changes as set forth in File Nos. SR- 
Amex-—77-5 and 81-9 are consistent with the re- 
quirements of the Act and rules and regulations 
thereunder applicable to national securities ex- 
changes.'® 





9Rule 310.01. 

10 Rule 310(c). 

™ Rule 312(e). 

12Rule 365. 

13 Article IV, Sections 2(a), 2(d) and 2(e). 
14 Article IV, Sections 1(c)(ii) and 2(b). 

15 Article IV, Section 2(e)(3). 

16 Article 1V, Section 2(e)(5). 

17Rule 312(g), (h) and (i). 


18 This finding constitutes approval only of the spe- 
cific additions and deletions made in the cited 
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IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, 15 U.S.C. 78(s)(b)(2), that 
the proposed amendments to the rules enumer- 
ated above be and hereby are, APPROVED. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17976/July 27, 1981 


CINCINNATI STOCK EXCHANGE 
209 Dixie Terminal Building 
Cincinnati, Ohio 45202 


(SR-CSE-81-3) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On June 4, 1981, the Cincinnati Stock Exchange 
(“CSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (‘‘Act’’) and Rule 
19b-4 thereunder, copies of a proposed rule 
change which amends the exchange’s listing fee 
schedule. The proposed rule change imposes a 
$1,000 maximum charge for the initial listing of a 
single class or issue of a security, and a $500 
maximum charge for the initial listing of each addi- 
tional class of a security. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 





FOOTNOTE—Continued 


rules in File Nos. SR-Amex-77-5 and 81-9 and 
thus should not be construed as a statement by 
the Commission that any such rule, as amended, 
has necessarily been brought into full compliance 
with the Act. See Section 31(b) of the Securities 
Acts Amendments of 1975 (Pub. L. 94-29 (June 4, 
1975)) and Securities Exchange Act Release Nos. 
13027 (Dec. 1, 1976) and 12157 (Mar. 2, 1976). 
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change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17874, July 17, 1981) and by publication in the 
Federal Register (46 FR 32981, June 25, 1981). 
No comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17977/July 27, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE OPTIONS CLEARING 
CORPORATION (File No. SR-OCC-81-6) 


The Options Clearing Corporation (“OCC”) 
submitted a proposed rule change on July 13, 
1981, pursuant to Rule 19b—4 under the Securities 
Exchange Act, that increases the maximum dollar 
amount of escrow receipts which may be issued to 
OCC in connection with the deposit of underlying 
securities by call options writers, from 10% of a 
Custodian Bank’s Stockholders’ equity to 25% of 
stockholders equity. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
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or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 27, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Reference should be made to 
File No. SR-OCC-81-6. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17978/July 27, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE STOCK CLEARING 
CORPORATION OF PHILADELPHIA (File No. 
SR-SCCP-81-4) 


Stock Clearing Corporation of Philadelphia 
(“SCCP”) submitted a proposed rule change on 
June 26, 1981, pursuant to Rule 19b-—4 under the 
Securities Exchange Act, which closes its Balti- 
more branch office, effective July 17, 1981. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
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der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 27, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submission 
within twenty-one days from the day of written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-SCCP-81-4. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17979/July 27, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORP. 


(File No. SR-NSCC-81-7) 


National Securities Clearing Corporation 
(“NSCC”) submitted on June 1, 1981, a proposed 
rule change pursuant to Rule 19b-4 under the 
Securities Exchange Act which would delete, 
throughout NSCC’s Rules, the category Non- 
Member Bank in order to require that all partici- 
pants comply fully with NSCC financial and 
operational requirements. The proposed rule 
change also amends NSCC'’s rules respecting the 
Clearing Fund. Those amendments are intended 
to: (i) provide NSCC with discretion to permit 
clearing members to change the composition of 
their deposits to the clearing fund; (ii) limit the use 
of the clearing fund to the satisfaction of obliga- 
tions incident to the business of clearance and 
settlement; (iii) create separate funds for separate 
systems and limit the use of each fund to satisfy- 
ing losses arising only from its related system ex- 
cept in the event of certain contingencies; (iv) 
change NSCC’s right to assess a member's clear- 
ing fund contribution if the member elects to re- 
sign; and (v) permit NSCC to withhold a member's 
excess clearing fund contribution if the Member is 
subject to surveillance. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 27, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-81-7. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
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fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market » 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17980/July 27, 1981 


NOTICE OF PROPOSED PROPOSED RULE 
CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION (File No. SR- 
NSCC-81-9) 


National Securities Clearing Corporation 
(‘‘NSCC’’) submitted on June 11, 1981, a pro- 
posed rule change, pursuant to Rule 19b-—4 under 
the Securities Exchange Act, which authorizes 
NSCC to institute a Demand Withhold Service that 
would enable clearing members to cancel, by 
mutual agreement, OTC trades previously com- 
pared by NSCC. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 27, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-81-9. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 
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For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17981/July 28, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES 
RULEMAKING BOARD 


File No. SR-MSRB-81-11 


The Municipal Securities Rulemaking Board (the 
(“MSRB”) submitted on July 17, 1981, proposed 
rule changes under Rule 19b-—4 to amend MSRB 
rule G—11, which establishes terms and conditions 
for the sale of new issue municipal securities dur- 
ing the underwriting period. Rule G-11 currently 
provides, among other things, that information re- 
garding the capacity in which a municipal securi- 
ties dealer submits an order to the underwriting 
syndicate, whether for its dealer account, a related 
portfolio, municipal securities investment trust, or 
accumulation account, shall be disclosed by the 
senior syndicate manager to other members of the 
syndicate only upon request made prior to final 
settlement of the syndicate account. In addition, 
senior syndicate managers are not required to dis- 
close to other members of the syndicate the identi- 
ty of persons submitting “group” orders to the syn- 
dicate, or the aggregate face amounts of such 
orders, except upon request prior to final settle- 
ment of the syndicate account. 


The proposed rule changes would require the sen- 
ior syndicate manager to disclose to other mem- 
bers of the syndicate available information con- 
cerning the allocation of securities to orders 
submitted to the syndicate, in writing, within ten 
days after the date of sale. The information to be 
disclosed would include, with respect to such 
orders, the identity of each order for a dealer's re- 
lated portfolio, municipal securities investment 
trust or accumulation account, the identity of each 
person submitting a group order, and a summary 
list of other orders which, under the syndicate’s 
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previously-agreed-upon priority provisions, were 
entitled to a higher priority than members’ “take- 
down” orders. The senior syndicate manager also 
would be required to furnish to syndicate mem- 
bers, along with certain information previously re- 
quired concerning syndicate expenses, a summa- 
ry statement showing the aggregate par values 
and prices of all securities sold from the syndicate 
account. Amended rule G-11 would also define 
the terms “date of sale” and “priority provisions.” 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 3, 1981. In order to assist the Commission 
in determining whether to approve the proposed 
rule changes or to institute proceedings to deter- 
mine whether the proposed rule changes should 
be disapproved, interested persons are invited to 
submit written data, views, and arguments con- 
cerning the submission within 30 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Reference should be made to 
File No. SR-MSRB-81-11. 


Copies of the submission and all subsequent 
amendments and copies of all written statements 
with respect to the proposed rule changes which 
are filed with the Commission and all written com- 
munications relating to the proposed rule changes 
between the Commission and any person, other 
than those which may be withheld from the public 
in accordance with the provisions of 5 U.S.C. 
§ 552, will be available for inspection and copying 
at the Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office 
of the above-mentioned self-regulatory organiza- 
tion. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17982/July 29, 1981 


In the Matter of 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 

120 South LaSalle Street 

Chicago, Illinois 60603 


(SR-MSE-81-6) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On June 5, 1981 the Midwest Stock Exchange, In- 
corporated (“MSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (‘Act’) 
and Rule 19b-—4 thereunder, copies of a proposed 
rule change which would provide that after the 
completion of a distribution of its securities, no 
MSE member corporation which has any publicly 
held security outstanding shall effect any transac- 
tion (except on an unsolicited basis) for the ac- 
count of any customer in, or make any recommen- 
dation with respect to, any such security issued by 
such member corporation. The same prohibition 
would apply to securities issued by any corpora- 
tion controlling, controlled by, or under common 
control with such member corporation. Existing 
MSE Rule 20 provides a blanket prohibition 
against a member corporation trading in or recom- 
mending its own securities or those of any parent 
or sister corporation. The proposed rule change, 
thus, would permit an MSE member corporation to 
participate in a distribution of its own securities 
and to act as an underwriter in such distributions, 
subject to any applicable law. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
34—17882, June 22, 1981) and by publication in 
the Federal Register (46 FR 33157, June 26, 
1981). No comments were received with respect 
to the proposed rule filing. 


The Commission finds that the proposed rule 


change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
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plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17983/July 30, 1981 


In the Matter of 


GTE TELENET INFORMATION SERVICES, INC. 


ORDER GRANTING EXEMPTION FROM CER- 
TAIN PROVISIONS OF RULE 11Aci-2 UNDER 
THE SECURITIES EXCHANGE ACT OF 1934. 


|. Introduction 


On February 19, 1980, the Commission adopted 
Rule 11Aci-2 (the “Rule’)' under the Securities 
Exchange Act of 1934 (the ‘‘Act’’),2 which be- 
comes effective on September 1, 1981.° The Rule 





147 C.F.R. §240.11Ac-1-2. 


2 Securities Exchange Act Release No. 16590 
(February 19, 1980) 45 FR 12391 (“Rule 11Ac1- 
2 Approval Release’’). 


3 See Securities Exchange Act Release 
No. 17368 (December 11, 1980) 45 FR 83477. 
The Commission extended the effective date from 
October 5, 1980 to June 24, 1980, and again to 
September 1, 1981, “to allow the CQ Plan partici- 
pants and the Securities Industry Automation Cor- 
poration (‘SIAC’), as CQ Plan processor, the time 
necessary to complete development and imple- 
mentation of a BBO Central Processor.” /d. at 4. 
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generally establishes minimum requirements gov- 
erning the manner in which transaction, quotation, 
and other market information is displayed by ven- 
dors of securities information. These requirements 
were designed primarily to enhance the accessa- 
bility and usefulness of consolidated transaction 
and quotation information, thus encouraging refer- 
ence to consolidated data rather than solely to in- 
formation from individual markets. 


GTE Telenet Information Services, Inc. (“GTE”) 
has requested that the Commission grant it a num- 
ber of exemptions from requirements of the Rule 
for its Videomaster and System One information 
display systems. 


ll. Videomaster Exemption Requests 


GTE has requested six temporary exemptions 
from the provisions of the Rule for its Videomaster 
system. GTE represents that it plans to phase out 
the Videomaster system by December 31, 1983; 
accordingly, five of the requests are for exemption 
until December 31, 1983. The sixth request is for 
exemption only until December 31, 1981. GTE 
also represents that it will not provide Videomaster 
equipment to any new subscriber after September 
1, 1981 and that it will “use its best efforts to re- 


place as expeditiously as possible existing 
Videomaster equipment with interrogation devices 
which comply with the Rule;’* but in no event will 
existing contracts for Videomaster systems be ex- 
tended beyond December 31, 1983. 


The exemption requests are as follows: 


(1) GTE has requested an exemption until Decem- 
ber 31, 1983 from paragraphs (b)(2)(ii) and 
(c)(2)(ii) of the Rule, which require vendors to pro- 
vide consolidated last sale and quotation informa- 
tion either by means of a request sequence 
involving fewer key strokes than would be required 
to obtain individual market data, or by a more 
prominent request sequence requiring an equal 
number of key strokes (‘‘Key Stroke Require- 
ment’). At present, the Videomaster system re- 
quires the use of one additional key stroke to ob- 
tain consolidated data than to obtain individual 
market data. GTE has indicated that, because of 





4 Letter from Lloyd H. Feller, counsel to GTE, to 
George A. Simon, Associate Director, Division of 
Market Regulation, April 7, 1981. 
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the technical limitations of the Videomaster sys- 
tem, compliance with the Key Stroke Requirement 
would require extensive physical alteration of the 
system at substantial cost. 


(2) GTE has requested an exemption until Decem- 
ber 31, 1983 from paragraph (b)(2)(vi) of the Rule 
which requires that vendors include the same 
types of market information in their consolidated 
display as they provide for individual market 
displays (“Equal Categories Requirement’). The 
Rule does, however, permit vendors providing a 
combined display of consolidated last sale and 
quotation information to omit up to three catego- 
ries of market information available on individual 
market displays.5 GTE has proposed deletion of 
two additional categories of market information to 
make room on the combined display of consoli- 
dated data for indications of quotation size not 
provided on individual market displays. GTE has 
represented that deletion of additional categories 
is necessitated by the fixed number of display 
fields available on Videomaster equipment and the 
major expense involved in altering each terminal 
to expand display capacity. 


(3) GTE has requested an exemption until Decem- 
ber 31, 1983 from paragraph (c)(2)(iv) of the Rule. 
Paragraph (c)(2)(i) requires vendors providing 
quotation information concerning a security also to 
provide, at a minimum, either a display of the best 
bid and offer (‘BBO’) derived from the quotations 
of all reporting market centers or a montage of 
these quotations (“BBO Requirement’). The Rule 
in paragraph (c)(2)(iv) permits vendors to consoli- 
date the BBO of third market makers provided that 
they separately make available the identity and 
quotation size of the individual third market 
makers responsible for the BBO. GTE provides 
the basic BBO through its Videomaster equipment, 





5 The Rule permits the deletion of three categories 
of market information because the combined 
display of consolidated data requires three identifi- 
ers of the market source of the quotation and 
transaction data that are not needed on individual 
market displays. See Rule 11Ac1—2 Approval Re- 
lease, supra note 2, at note 111. 


6 Size is required on individual market displays, 
but GTE has requested an exemption from this re- 
quirement. See paragraph (4) below. 
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but seeks exemption from the identification and 
size requirements for the specific third market 
makers responsible for the BBO. GTE has indi- 
cated that, due to capacity limitations, the 
Videomaster equipment is unable to reference this 
information for the large number of third market 
makers who could be part of a BBO. GTE further 
suggests that major alteration of its Videomaster 
system would be required to overcome the capaci- 
ty limitations involved. 


(4) GTE has requested an exemption until Decem- 
ber 31, 1983 from paragraph (c)(2)(v) of the Rule, 
which requires vendors providing display of indi- 
vidual market center quotations to provide quota- 
tion size as well. GTE seeks exemption from sup- 
plying quotation size because the large increase in 
line traffic involved in providing size would over- 
load the limited processing capacity of the 
Videomaster system. As discussed above, GTE 
has indicated its belief that expansion of Video- 
master capacity would be very costly, especially in 
light of scheduled termination of the system by the 
end of 1983. 


(5) GTE has requested an exemption until Decem- 
ber 31, 1983 from the BBO Requirement of para- 
graph (c)(2)(i) for its consolidated Marketmonitor 
service. Although GTE has indicated its intention 
to provide a consolidated Marketmonitor display 
which dynamically updates last-sale and quotation 
data for securities chosen by the user, it seeks 
exemptive relief from the market identifier and 
quotation size requirements for that service. Mar- 
ket monitoring services are not intended to provide 
comprehensive information on a security, but rath- 
er a quick reference to price changes in a number 
of securities which a particular broker or investor 
may be watching. Therefore quotation size and 
market identification are not essential for such a 
supplemental display if this information is avail- 
able on the basic consolidated display. 


(6) GTE has requested an exemption until Decem- 
ber 31, 1981 from the BBO Requirement of para- 
graph (c)(2)(i)(A) of the Rule which requires ven- 
dors supplying the BBO and individual or 
aggregate quotation size to identify the market 
center or centers comprising the BBO. Where 
more than one market center is disseminating a 
bid or offer at the same price, the Videomaster 
system aggregates the quotation size of each mar- 
ket center. While this aggregation is permitted by 
the Rule, the Videomaster system only has capa- 
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bility to store and display four market centers 
comprising the BBO. GTE seeks exemption from 
displaying more than the first four market centers 
(based first on quotation size, then on time of 
entry) until December 31, 1981, when it antic- 
ipates replacing the BBO and aggregate size 
currently displayed with a single BBO’ to be cal- 
culated by the Securities Industry Automation Cor- 
poration (“SIAC’”).§ 


Discussion 


As set forth above, GTE has requested exemptive 
relief from a number of the provisions of the Rule. 
Certain of the requests are for exemption from 
minor aspects of the Rule or, like the last exemp- 
tion discussed above, are for a very short period. 
However, the Commission views the scope of the 
exemptions requested by GTE for its Videomaster 
system with concern. In particular, the Commis- 
sion is troubled by the request for exemptive relief 
from the requirement that vendors identify the par- 
ticular third market maker responsible for the 
BBO, because the absence of full identification of 
market centers submitting the BBO impairs the 
consolidated display’s function of increasing 
awareness of competing markets for a security. 


At the same time, the Commission notes that, de- 
spite Videomaster’s non-compliance with the Rule 
in certain respects, it does comply with the most 
important feature of the Rule by providing basic 
consolidated quotation and transaction information 
for all markets. Thus, subscribers using the 
Videomaster equipment have access to informa- 





7The single BBO would be determined on the 
basis of price, size, and time priorities. Thus, if two 
market centers quote the same price and size for 
a security, the market center first entering a quote 
would be the market identified as quoting the 
“best” bid or offer for BBO purposes. 


8 SIAC serves as central processor of market in- 
formation for the Consolidated Quotation System 
(“CQS”). Under a proposed amendment to the 
CQS Plan, SIAC will select and disseminate a 
BBO for each eligible security. See Securities Ex- 
change Act Release No. 17755 (April 24, 1981) 
46 FR 32115. GTE is developing capacity to re- 
ceive the BBO disseminated by SIAC over a spe- 
cial high-speed line. 
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tion from all the competing market centers, and 
can readily obtain an identification of the best bid 
and offer for a security with identification of the 
market center submitting the superior quotation, 
for all markets except individual third market 
makers. 


Furthermore, the Commission regards GTE’s un- 
dertaking to phase out the Videomaster system in 
the near future as of major importance in consider- 
ing GTE’s exemption requests. GTE has indicated 
that it is gradually phasing out its Videomaster 
equipment and intends to terminate completely the 
operation of the Videomaster system by Decem- 
ber 31, 1983. In addition, GTE has undertaken not 
to furnish Videomaster display units to new sub- 
scribers after September 1, 1981. The scheduled 
termination date of the Videomaster system limits 
the impact of the exemptions to the near-term, and 
GTE’s plan to phase the system out gradually en- 
sures that the number of subscribers affected will 
be steadily reduced. Although the Commission 
would have serious problems with permanently ex- 
empting the Videomaster system from compliance 
with the specified requirements of the Rule, the 
limited duration of the system, for the most part, 
alleviates these concerns. 


The Commission also recognizes that because of 
the significant technical limitations and inflexibility 
of the Videomaster equipment, alteration of the 
equipment to achieve full compliance with the Rule 
would be extremely costly. In this connection, the 
fixed remaining life of the Vieomaster system not 
only serves to reduce the long-term impact of the 
exemptions, but: also increases GTE’s need for 
exemptive relief. The system’s scheduled elimina- 
tion and declining user base makes the cost of ad- 
justing the Videomaster equipment to comply with 
the Rule in all respects particularly burdensome to 
GTE. Accordingly, the Commission is concerned 
that, in light of the limited future use of the 
Videomaster system, GTE, rather than bear the 
costs of compliance, may choose to eliminate the 
Videomaster system immediately, with attendant 
dislocation among broker-dealers dependent at 
present on the Videomaster equipment. 


The Commission believes that despite the scope 
of the exemptions requested by GTE, the Video- 
master system’s present display of consolidated 
information and the BBO, and its representation 
that it will not provide Videomaster equipment to 
any new subscriber after September 1, 1981, and 
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that it will use its best efforts to replace as expedi- 
tiously as possible existing Videomaster equip- 
ment with interrogation devices which comply in all 
respects with Rule 11Ac1-—2, makes the exemptive 
relief requested appropriate. Furthermore, in light 
of these considerations, the Commission believes 
the exemption is consistent with the public inter- 
est, the protection of investors, and the removal of 
impediments to and perfection of the mechanism 
of a national market system. Accordingly, based 
on the representations made by GTE, the Com- 
mission has determined to grant GTE exemptions 
for its Videomaster system from paragraph 
(c)(2)(i)(A) until December 31, 1981, and from par- 
agraphs (b)(2)(ii) and (c)(2)(ii), (b)(2)(vi), (c)(2)(iv), 
(c)(2)(v) and (c)(2)(i). until December 31, 1983, 
pursuant to paragraph (g) of the Rule. These ex- 
emptions are subject to modification or revocation 
at any time if the Commission judges such action 
to be necessary or appropriate in furtherance of 
the purposes of the Act. 


lll. System One Exemption Requests 


GTE has indicated that its modern “Sytem One” 
display system will comply in most respects with 
the requirements of the Rule. However, GTE has 
requested four specific exemptions from the provi- 
sions of the Rule for System One. Two of these re- 
quests are for exemption from minor aspects of 
the Rule; and the third request is identical to 
GTE’s exemption request (6) above permitting a 
BBO display limited to four market makers until 
December 1, 1981. The last request for exemptive 
relief, though more serious in nature, is temporary 
only and will expire on June 1, 1982. 


The exemptions requested are as follows: 


(1) GTE has requested a permanent exemption 
from paragraph (c)(2)(v) of the Rule, which re- 
quires vendors providing quotations from individu- 
al markets to provide quotation size as well. Unlike 
the Videomaster system, System One does in- 
clude quotation size in its individual market quota- 
tion display; however, GTE seeks exemption from 
the size requirement for the System One Market- 
monitor service for individual markets. The System 
One Marketmonitor provides a dynamically- 
updated display of last sale and quotation informa- 
tion for securities selected by the subscribers. The 
primary function of the Marketmonitor service is to 
indicate price changes in these securities. The 
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Commission believes that display of size on the 
Marketmonitor is not crucial to the display’s use- 
fulness, particularly since size is readily available 
in the individual market display for each security. 
Furthermore, due to display limitations, requiring 
display of size would reduce the number of stocks 
which could be monitored, thus reducing the utility 
of the display. Accordingly, the Commission has 
determined to grant GTE an exemption for its Sys- 
tem One from paragraph (c)(2)(v), pursuant to par- 
agraph (g) of the Rule. 


(2) GTE has requested a permanent exemption 
for System One from the Key Stroke Requirement 
of paragraph (b)(2)(ii) of the Rule. Although the 
first page of the consolidated data provided by 
System One can be obtained with fewer key 
strokes or by a more prominent request sequence 
than individual market data, the consolidated data 
runs on to an additional page obtained by de- 
pressing the transmit key a second time. Although 
this paging does require a small amount of addi- 
tional effort to obtain the same types of informa- 
tion provided individual market displays, it sub- 
tracts little from the initial ease of access of the 
consolidated data, and does not significantly inter- 
fere with the purposes of the Key Stroke Require- 
ment. Furthermore, because of the extra market 
identifiers required for consolidated data, greater 
screen capacity is needed to display consolidated 
data than the individual market data. Thus paging 
is a functional necessity if GTE is to supply the 
same categories of information on its consolidated 
display as on its individual market display. Accord- 
ingly, the Commission has determined to grant 
GTE an exemption for System One from the re- 
quirements of paragraph (b)(2)(ii), pursuant to par- 
agraph (g) of the Rule. 


(3) GTE has requested an exemption until De- 
cember 31, 1981 from paragraph (c)(2)(i)(A) of the 
Rule, which, as discussed above, requires identifi- 
cation of the market centers comprising the BBO 
when a vendor displays BBO size as an aggre- 
gate. After December 31, 1981 GTE intends to 
display on System One the single BBO obtained 
from SIAC, rather than the aggregate BBO display 
provided at present. Thus, display of the multiple 
market centers comprising the BBO will become 
unnecessary four months after the September 1, 
1981 effective date of the requirement. Consider- 
ing the technical alterations required in order to 
comply with this requirement for a four month peri- 
od and GTE’s present ability to identify up to four 
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market center comprising the BBO, the Commis- 
sion believes a temporary exemption from this 
requirement is appropriate. Accordingly, the Com- 
mission has determined to grant GTE an exemp- 
tion for System One from paragraph (c)(2)(i)(A) 
until December 31, 1981, pursuant to paragraph 
(g) of the Rule. 


(4) GTE has requested a temporary exemption 
until June 1, 1982 from paragraph 2(c)(2)(iv) of the 
Rule which requires vendors who consolidate third 
market quotations for purposes of the BBO to pro- 
vide separately quotation size and identification of 
the particular third market makers responsible for 
the BBO. GTE seeks exemption for System One 
until June 1, 1982, based on delays in imple- 
menting aspects of its new FSCN information sys- 
tem which compiles and stores the quotation data. 


As discussed above in GTE’s Videomaster ex- 
emption request (3), identification of the market 
center responsible for the BBO is an important el- 
ement in advancing awareness of the existence 
and location of competing markets. Although a re- 
quest for a permanent exemption would seriously 
concern the Commission, GTE only seeks a tem- 
porary exemption from identifying and providing 
size figures for the third market makers until the 
FSCN system becomes fully operative. Further- 
more, System One identifies all but the third mar- 
ket center responsible for the BBO. In these 
circumstances the Commission believes an ex- 
emption is consistent with the public interest, the 
protection of investors, and the removal of impedi- 
ments to and perfection of the mechanism of a na- 
tional market system. Accordingly, the Commis- 
sion has determined to grant GTE an exemption 
for System One from paragraph (2)(c)(2)(iv) until 
June 1, 1982, pursuant to paragraph (g) of the 
Rule. 


IT IS THEREFORE ORDERED (1) that GTE be 
granted exemptions for its Videomaster system 
from paragraphs (b)(2)(ii) and (c)(2))ii), (b)(2)(vi), 
(c)(2)(iv), (c)(2)(v) and (c)(2)(i) until December 31, 
1983; and from paragraph (c)(2)(i)(A) until Decem- 
ber 31, 1981; and (2) that GTE be granted exemp- 
tions for its System One from paragraphs (c)(2)(v) 
and (b)(2)(ii); from paragraph (c)(2)(i)(A) until De- 
cember 31, 1981; and from paragraph (c)(2)(iv) 
until June 1, 1982. This exemption is subject to 
modification or revocation at any time if the Com- 
mission judges such action is necessary or appro- 
priate in light of progress made towards a national 
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market system or otherwise in furtherance of the 
purposes of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17984/July 30, 1981 


Admin. Proc. File No. 3—5925 
In the Matter of the Application of 


VINCENT MUSSO 
136 Aspen Street 
Floral Park, New York 


For Review of Disciplinary Action Taken by the 
NEW YORK STOCK EXCHANGE, INC. 
OPINION OF THE COMMISSION 


NATIONAL SECURITIES EXCHANGE—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Exchange Rules 
Failure to Appear and Testify 
Failure to Cooperate 
Where employee of member firm of national secu- 
rities exchange refused to appear and testify as 
requested in an exchange investigation, ex- 
change’s findings of violation affirmed, but bar 


imposed on employee modified to provide for its 
termination if employee testifies. 


Privilege Against Self-Incrimination 


Contention that national securities exchange can- 
not impose sanctions for refusal to testify based 
on claims of denial of due process and privilege 
against self-incrimination rejected, since ex- 
change is not a part of the government. 
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APPEARANCES: 


Donald T. McMillan, of Rivkin, Leff & Sherman, for 
Vincent Musso. 


Michael Krevor, for the New York Stock Ex- 
change, Inc. 


From late 1973 to April 1978, while employed as 
an accountant by a member firm of the New York 
Stock Exchange, Inc. (“NYSE”), Vincent Musso 
also worked as a part-time accountant or book- 
keeper for MESCO Broker Services, Inc., a sub- 
sidiary of Mesirow & Company, another Exchange 
member firm. The Exchange found that Musso 
failed to appear and testify before it as requested 
concerning his activities at MESCO, and, accord- 
ingly, that he “engaged in acts detrimental to the 
interest or welfare of the Exchange” by failing to 
cooperate with an Exchange investigation. It 
barred Musso from employment with any member 
or member organization until such time as the Ex- 
change has completed its investigation, has deter- 
mined a penalty, if any, and the penalty, if any, 
has been carried out. Our findings are based on 
an independent review of the record. 


The pertinent facts are as follows. On April 26, 
1978, Mesirow filed a report with the Exchange 
stating that MESCO’s president had apparently 
misappropriated some $55,000 from that firm and 
been dismissed. The report further stated that 
Musso, who acted as a part-time accountant for 
MESCO, “may have falsified [MESCO’s] financial 
reports.” On May 24, the Exchange wrote to 
Musso stating that it was investigating the possi- 
bility that, while employed by MESCO, he falsified 
its financial reports. Musso was asked to submit a 
detailed written explanation of the matter. On June 
13, counsel for Musso replied that, due to the 
vagueness of the Exchange's request, no re- 
sponse could be made unless additional details 
were supplied. 


Following a further investigation of the matter, the 
Exchange sent Musso’s counsel a letter on April 
19, 1979, stating that, in connection with its inves- 
tigation of Musso’s conduct, Musso was requested 
to appear on May 1 to give on-the-record testimo- 
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ny. The letter warned that Musso’s failure to testify 
might subject him to disciplinary action based on 
his failure to cooperate with an Exchange investi- 
gation. Counsel replied that he had advised Musso 
not to appear on May 1. He requested that the Ex- 
change supply “information as to what details they 
request of Mr. Musso so that he may consider in 
an intelligent fashion whether he should or should 
not testify in connection with an Exchange investi- 
gation.” 


On May 4, 1979, the Exchange replied, stating 
that Musso’s employment in the member firm com- 
munity obligated him to cooperate with Exchange 
investigations, and that, while an on-the-record 
discussion would cover “such broad topics as the 
services Mr. Musso performed for [MESCO], his 
relationship with [MESCO’s_ ex-president], 
Musso’s knowledge of [the ex-president’s] alleged 
activities and related matters, it would be inappro- 
priate to limit the areas that the questioning might 
touch upon, much less to specify the questions” 
that would be asked. Musso’s testimony was 
rescheduled for May 24, with the warning that, if 
he failed to appear and testify, a recommendation 
would be made that charges be brought against 
him. 


On May 15, counsel replied that Musso was enti- 
tled to “the details on the subject of his ques- 
tioning’ and “any material that you have in your 
possession on the subject’ so that counsel could 
advise him as to whether or not he should testify. 
The letter stated that, unless the Exchange 
complied with this request, counsel would advise 
Musso “not to appear on May 24 or any other time 
thereafter.” Musso did not appear or testify on 
May 24, and, shortly thereafter, the Exchange in- 
Stituted these proceedings. While the charges 
originally encompassed Musso’s failure to submit 
a written explanation in response to the Ex- 
change’s initial letter of May 24, 1978, the Ex- 
change dismissed that charge, since it concluded 
that the request for written information was too 
vague. 


Musso complains that the NYSE failed to honor 
his repeated requests for details concerning the 
subject matter of its investigation, and thereby 
prevented him from making an intelligent decision 
as to whether or not he should appear and testify. 
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We cannot accept this argument. NYSE Rule 
476(a)(11) specifically provides that employees of 
member firms may be disciplined for “refusing or 
failing to comply with a request of the Exchange 

. to appear or testify before [it] ....”' After 
Musso stated that he was unable to reply to the 
Exchange’s request for written information, the Ex- 
change made a further investigation so that specif- 
ic questions could be put to him. And Musso was 
obligated by Exchange rules to appear and re- 
spond to those questions. The Exchange was not 
required to furnish Musso with detailed specifica- 
tions. He was sufficiently apprised of the general 
areas that would be covered by the Exchange’s 
examination. Moreover, Musso never agreed to 
testify even if detailed information were furnished 
him. He merely stated that he would then be in a 
position to make up his mind. 


Musso points to the fact that he continued his “at- 
tempt to reach a mutually satisfactory arrange- 
ment” with the Exchange by participating in an 
“off-the-record” discussion with the Exchange’s 
staff subsequent to the bringing of charges. How- 
ever, in agreeing to that session, the Exchange 
specifically stated that it was not waiving “any 
prior failure to cooperate by Mr. Musso which may 
have occurred.’ Moreover, at that meeting, 
Musso, acting on advice of counsel, refused to an- 
swer questions dealing, among other things, with 
his activities at Mesco and his relationship with its 
former president. Contrary to Musso’s contention, 
the fact that the Exchange reserved the right to 
renew its request that Musso give on-the-record 
testimony did not obligate it to do so before pro- 
ceeding with its disciplinary action against him. 


We accordingly affirm the Exchange's findings of 
violation.? 





‘Rule 476(a)(7) provides that an employee may 
be disciplined for ‘acts detrimental to the interest 
or welfare of the Exchange.” 


2Musso contends that the Exchange’s dismissal of 
the charge that he failed to furnish requested writ- 
ten information is inconsistent with its findings of 
violation in connection with his subsequent failure 
to appear and testify. We see no inconsistency. As 
previously noted, the Exchange concluded that its 
original request was too vague. However, after 
conducting a further investigation, it summoned 
Musso to appear and answer specific questions 
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IV. 


Musso argues that sanctioning him for refusing to 
testify violates due process and his Fifth Amend- 
ment privilege against self-incrimination. We can- 
not agree. While a difficult situation would be 
presented if the sanctions in question had been 
imposed by the government on a government em- 
ployee,? the same considerations do not apply to 
disciplinary actions taken by self-regulatory organ- 
izations such as the Exchange. As stated by the 
Court of Appeals for the Second Circuit: 


“[I]nterrogation by the New York Stock 
Exchange in carrying out its own legiti- 
mate investigatory purposes does not 
trigger the privilege against self- 
incrimination Most of the provi- 
sions of the Fifth Amendment, in which 
the self-incrimination clause is em- 
bedded, are incapable of violation by 
anyone except government in the nar- 
rowest sense .... [T]his is but one of 
many instances where government 
relies on self-policing by private organi- 
zations to effectuate the purposes 
underlying federal regulating statutes.” 4 


The Securities Acts Amendments of 19755, which 
strengthened this Commission’s oversight authori- 
ty over exchanges and other self-regulatory bod- 
ies, did not convert the Exchange into a branch of 
government. Nor does the Securities Exchange 
Act, as amended, transform members of the NYSE 
or their associated persons into government 





FOOTNOTE—Continued 


concerning his activities at MESCO. Contrary to 
Musso’s further suggestion, we think it clear that 
the Exchange’s finding that Musso failed to 
cooperate is based solely on his refusal to appear 
and testify, and not on the charge that was dis- 
missed. 


3See, e.g., Garrity v. New Jersey, 385 U.S. 493 
(1967). 


4United States v. Solomon, 509 F.2d 863, 867, 
689 (1975). 


5Pub. L. No. 94-29, 89 Stat. 97. 
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agents or employees. Rather, as we recently 
pointed out in rejecting arguments similar to those 
raised here, Congress recognized, in re-examining 
the regulatory scheme it had established for the 
securities industry, that “the existence of a consid- 
erable measure of initiative and discretion on the 
part of .. . self-regulatory agencies is essential to 
the continued successful operation of this regula- 
tory system.”® One court has commented on the 
effect of the 1975 amendments as follows: 


“The court rejects the argument that the 
broad supervisory powers which the 
SEC has been given over exchanges’ 
self-regulation have, in effect, rendered 
the exchanges governmental agents 
(see Williams Act, PL 94-29, 89 Stat. 
97). Supervision and regulation do not 
imply agency. Since the Fifth Amend- 
ment protects only against governmen- 
tal coercion, the statements taken in the 
course of the AMEX proceedings do not 
run afoul of the privilege against self- 
incrimination .... The line of cases 
which have been decided under [the 
doctrine of Garrity v. New Jersey, 
supra] have all clearly indicated that it 
prohibits the state, not private entities, 
from offering a citizen the Hobson’s 
choice between self-incrimination or 
loss of employment.’’” 


We agree with the court’s assessment. 
V. 


Musso further complains about the remarks of one 
of the members of the Exchange’s Hearing Panel 
to the effect that Musso was ““hiding behind coun- 
sel,” and argues that this was the real basis for 





Lawrence H. Abercrombie, Securities Exchange 
Act Release No. 16285 (October 18, 1979), 18 
SEC Docket 678, 680, quoting from Todd & Com- 
pany, Inc., Freedom of Information Act Release 
No. 41 (January 20, 1976), 8 SEC Docket 1085, 
1088. 


7People v. Barysh, 95 Misc. 2d 616, 408 N.Y.S.2d 
190, 197, 198 (Sup. Ct., 1978). See also Blank v. 
New York Stock Exchange, Inc., [1980] Fed. Sec. 
L. Rep. (CCH) § 97,536 (S.D.N.Y., June 16, 1980). 
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the panel’s decision. He also contends that the ad- 
mission into evidence of Mesirow’s report to the 
Exchange, which as noted above referred to 
Musso’s possible falsification of MESCO’s finan- 
cial reports, was improper, since it prejudiced the 
Hearing Panel against him. 


There is no basis in the record for concluding that 
the Hearing Panel's decision was based on any- 
thing except the uncontroverted fact that Musso 
had refused to appear and testify. Moreover, 
Mesirow’s report was admitted into evidence 
merely to show how the Exchange had learned of 
Musso’s possible involvement in misconduct. In 
admitting that report, the Exchange’s chief hearing 
officer explicitly cautioned the other members of 
the Hearing Panel that Musso was not “being tried 
today for any defalcation,” but only with respect to 
the charges in the Exchange’s complaint based on 
his failure to cooperate with the Exchange’s inves- 
tigation. In any event, Musso has not been preju- 
diced. It does appear that, in affirming the Hearing 
Panel, the Exchange’s Board of Directors was in- 
fluenced by the matters to which Musso refers. 
And we have not considered them in making our 
de novo determination that the Exchange's find- 
ings of violation should be sustained.® 


Vi. 


Musso complains that the sanction imposed by the 
Exchange is too severe. 


The misconduct in which Musso engaged was 
very serious. He deliberately refused to testify in 
an Exchange investigation, despite being warned 
that his failure to do so could subject him to disci- 
plinary action. Such conduct seriously undermines 





®8See R.H. Johnson & Co. v. S.E.C., 198 F.2d 
690, 695 (C.A. 2, 1952), cert. denied, 344 U.S. 
855; Shultz v. S.E.C., 614 F.2d 561, 568 (C.A. 7, 
1980). Contrary to Musso’s further contention, the 
investigation made by the Exchange's staff after 
Musso’s initial refusal to furnish written information 
was not conducted in order to supply Musso’s at- 
torneys with the details they had requested. Nor 
did the Exchange’s counsel testify to that effect. 
Rather, as previously noted, the investigation was 
made so that Musso could be “confronted with 
specifics” when he was called to testify. 
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the NYSE’s ability to carry out its self-regulatory 
functions.® 


We are troubled, however, by the indeterminate 
nature of the sanction which the Exchange im- 
posed. That sanction is admittedly aimed at en- 
couraging Musso’s cooperation. However, its ter- 
mination does not turn on Musso’s deciding to 
testify. Rather, the bar will terminate only upon 
completion of the Exchange’s investigation and 
any subsequent disciplinary proceeding based on 
that investigation. We consider that, if Musso per- 
sists in his recalcitrance, continuation of the Ex- 
change’s bar is justified. However, if Musso de- 
cides to testify, we think that extending the bar 
after completion of his testimony would be exces- 
sive and oppressive. 


Accordingly, we conclude that the bar imposed on 
Musso should be modified by providing that it shall 
terminate if he testifies fully and unconditionally on 
the record in the Exchange’s investigation.'° 





%In United States v. Solomon, supra, the court 

stated at p. 869: 
“Whether or not the agreements [be- 
tween a self-regulatory organization and 
a member] provide explicitly for suspen- 
sion or expulsion for refusal to furnish 
needed records or testimony, a member 
is aware that any such refusal will likely 
involve this or some other heavy penalty 
and will have methods of making this 
known to refractory employees.” (Foot- 
note omitted.) 


'°The Exchange should, of course, accord Musso 
the opportunity to give such testimony if he re- 
quests it. We recognize that our modification of 
the Exchange’s sanction is a departure from our 
decision in Alan P. MacQuoid, Securities Ex- 
change Act Release No. 13909 (Aug. 31, 1977), 
12 SEC Docket 1637, in which we affirmed an in- 
determinate bar of a member firm’s registered rep- 
resentative who had refused to testify in an Ex- 
change investigation. While in that case we noted 
our expectation that the Exchange would complete 
its proceedings within a reasonable time, we be- 
lieve, upon reflection, that the better course—at 
least where a respondent later chooses to testi- 
fy—is also to provide against the contingency of 
inordinate delay by revising the terms of the sanc- 
tion itself. 
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An appropriate order will issue. 


By the Commission (Chairman SHAD and Com- 
missioners LOOMIS, EVANS and THOMAS). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17984/July 30, 1981 


Admin. Proc. File No. 3-5925 
In the Matter of the Application of 
VINCENT MUSSO 


136 Aspen Street 
Floral Park, New York 


For Review of Disciplinary Action Taken by the 
NEW YORK STOCK EXCHANGE, INC. 


ORDER MODIFYING DISCIPLINARY ACTION 
TAKEN BY NATIONAL SECURITIES EXCHANGE 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the bar imposed on Vincent 
Musso by the New York Stock Exchange, Inc. be, 
and it hereby is, modified by providing that it shall 
terminate if Musso testifies fully and uncondition- 
ally on the record in the Exchange’s investigation. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17985/July 30, 1981 


In the Matter of Applications of the 


CINCINNATI STOCK EXCHANGE 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (“CSE”’) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


lowa Electric Light & Power Co. 
Common Stock, $2.50 Par Value (File 
7-5963) 


Public Service Company of New Mexico 
Common Stock, $5 Par Value (File 
7-5964) 


Republic Airlines, Inc. 
Common Stock $.20 Par Value (File 
7-5965) 


Tucson Electric Power Company 
Common Stock, $2.50 Par Value (File 
7-5966) 


Wisconsin Power & Light Company 
Common Stock, $5 Par Value (File 
7-5967) 


Kentucky Utilities Company 
Common Stock, $10 Par Value (File 
7-5968) 





' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 35831 
(July 10, 1981). The Commission has received no 
comments with respect to these applications. 
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Gannett Company, Inc. 
Common Stock, $1 Par Value (File No. 
7-5969) 


Commonwealth Energy System 
Common Stock, $4 Par Value (File No. 
7-5970) 


Wisconsin Public Service Corporation 
Common Stock, $8 Par Value (File No. 
7-5971) 


The Commission finds that approval of the CSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the CSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale 
information for the subject securities should con- 
tribute to pricing efficiency and to ensuring that 
transactions on the CSE are executed at prices 
which are reasonably related to those occurring in 
other markets. Finally the Commission has re- 
ceived no comments indicating that the granting of 
these applications would not be consistent with 
the maintenance of fair and orderly markets and 
the protection of investors. The Commission fur- 
ther finds that approval of the CSE applications 
will provide increased opportunities for competi- 
tion among brokers and dealers and among ex- 
change markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named securities 
are hereby approved. 
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For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17986/July 30, 1981 


A notice has been issued giving interested per- 
sons until August 19, 1981 to comment on the ap- 
plications of the Pacific Stock Exchange, Inc. for 
unlisted trading privileges in two issues which are 
listed and registered on one or more other national 
securities exchanges and are reported in the con- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17987/July 30, 1981 


A notice has been issued giving interested per- 
sons until August 19, 1981 to comment on the ap- 
plications of the Boston Stock Exchange, Incorpo- 
rated for unlisted trading privileges in four issues 
which are listed and registered on one or more 
other national securities exchanges and are re- 
ported in the consolidated transaction reporting 
system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17988/July 30, 1981 


DELEGATION OF AUTHORITY TO DIRECTOR 
OF THE DIVISION OF MARKET REGULATION 


ACTION: Final rule amendment. 


SUMMARY: The Commission is amending its 
rules governing delegation of authority with re- 
spect to the Securities Exchange Act of 1934 
(“Act”) to delegate authority to the Director of the 
Division of Market Regulation to grant exemptions 
from the rule governing the dissemination and 
display of transaction reports, last sale data, and 
quotation information. 


EFFECTIVE DATE: July 30, 1981. 


FOR FURTHER INFORMATION: Robert Colby, 
(202) 272-2888, Division of Market Regulation, 
Securities and Exchange Commission, Room 390, 
500 North Capitol Street, Washington, D.C. 
20549. 


SUPPLEMENTARY INFORMATION: The Com- 
mission is amending its rules governing delegation 
of authority to delegate to the Director of the Divi- 
sion of Market Regulation and other senior staff 
the authority to grant exemptions from Rule 
11Ac1-—2, governing the dissemination and display 
of transaction reports, last sale data, and quota- 
tion information. The Commission finds, in accord- 
ance with the Administrative Procedure Act 
(“APA”) [5 U.S.C. 533(b)(3)(B)] that this amend- 
ment relates solely to agency organization, proce- 
dures, or practice and that notice and procedures 
pursuant to the APA are therefore not necessary 
and that such amendment shall be adopted, effec- 
tive immediately. 


Accordingly, 17 CFR Chapter II is amended by 
adding a new paragraph (a)(36) to § 200.30-3 to 
read as follows: 


PART 200—ORGANIZATION; CONDUCT AND 
ETHICS; AND INFORMATION AND REQUESTS 


§ 200.30-3 Delegation of authority to Director of 
Division of Market Regulation. 


* * * 
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Gps 


(36) To grant exemptions from Rule 
11Ac1-2 (§ 240.11Ac1-2 of this chap- 
ter), pursuant to Rule 11Ac1-2(g) 
(§ 240.11Ac1—2(g) of this chapter). 


(Pub. L. 87-592, 76 Stat. 394, 15 
U.S.C. 78d-1, 78d-2). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17989/July 30, 1981 


DELEGATION OF AUTHORITY TO REGIONAL 
ADMINISTRATORS 


ACTION: Final rule. 


SUMMARY: The Commission is amending its 
rules governing the delegation of authority to grant 
requests for changes of dates for annual audited 
reports filed by brokers and dealers. This delega- 
tion of authority will allow Regional Administrators 
to grant any such request where the new report 
date will not be more than 15 months from the 
former report date. The purpose of this delegation 
of authority is to expedite the processing time for 
these requests. 


EFFECTIVE DATE: [Immediately upon publication 
in the Federai Register. ] 


FOR FURTHER INFORMATION CONTACT: Rob- 
ert A. Love, Esq., Division of Market Regulation, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549 (202-272-2781). 


SUPPLEMENTARY INFORMATION: The Com- 
mission today announced the amendment, effec- 
tive immediately, of its rules governing delegation 
of authority to the Regional Administrators (17 
CFR 200.30-6) with respect to the Securities Ex- 
change Act of 1934 (the “Act”) (15 U.S.C. 78a et 
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seq., aS amended). The new amendment author- 
izes Regional Administrators of the Commission to 
grant or deny requests made by brokers and deal- 
ers for a change of date for annual audited reports 
filed pursuant to Rule 17a—5(d) (17 CFR 240.17a- 
5(d)) under the Act. 


DISCUSSION 


Rule 17a—5(d) requires brokers and dealers to file 
an annual audited report as of the same fixed or 
determinable date each year unless a change is 
approved by the Commission. Currently, requests 
for changes of date for annual audited reports are 
processed by the Director of the Division of Market 
Regulation (the “Division’) pursuant to delegated 
authority and by the Associate and Assistant Di- 
rectors of the Division’s Office of Financial Re- 
sponsibility and Securities Processing Regulation 
pursuant to a “Designation of Personnel to Per- 
form Delegated Functions.” In view of the familiar- 
ity of the regional offices with the brokers and 
dealers in their regions, the Commission has de- 


termined that the Regional Administrators should 
also have authority to approve such requests for 
annual audited report date changes in those cases 
where the report will not be as of a new date more 
than 15 months from the date used for the last an- 
nual report.’ Further, the Commission expects in 
all cases that a broker or dealer have a valid rea- 
son for the audit date change and that such re- 
quests not be employed as a means of circum- 
venting the reporting requirements. 


In order to expedite processing, any request for a 
change of audit date to a date that is not more 
than 15 months from the date used for the last 
such report should be directed to the Commis- 
sion’s regional office with responsibility for the bro- 
ker’s or dealer’s principal place of business. 





'By order dated July 30, 1981, the Chairman of 
the Commission designated the Assistant Region- 
al Administrators for Regulation to approve these 
requests. 


The Commission's regional offices are located at the following addresses: 


Regional Office 


Atlanta Regional Office 
Suite 788 

1375 Peachtree Street, N.E. 
Atlanta, Georgia 30309 


Boston Regional Office 
150 Causeway Street 
Boston, Massachusetts 02114 


Chicago Regional Office 
Room 1204 

Everett McKinley Kirksen Bldg. 
219 South Dearborn Street 
Chicago, Illinois 60604 


Denver Regional Office 

Suite 700 

410 Seventeenth Street 

Denver, Colorado 80202 


Fort Worth Regional Office 
8th Floor 

411 West Seventh Street 
Forth Worth, Texas 76102 
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For Broker-Dealers Located 


Tennessee, Virgin Islands, Puerto Rico, North 
Carolina, South Carolina, Georgia, Alabama, 
Mississippi, Florida and that part of Louisiana lying 
east of the Atchafalaya River 


Maine, New Hampshire, Vermont, Massachusetts, 
Rhode Island and Connecticut 


Michigan, Ohio, Kentucky, Wisconsin, Indiana, 
lowa, Illinois, Minnesota, Missouri and Kansas 
City (Kansas) 


North Dakota, South Dakota, Wyoming, Nebraska, 
Colorado, New Mexico and Utah 


Oklahoma, Arkansas, Texas, that part of 
Louisiana lying west of the Atchafalaya River and 
Kansas (except Kansas City) 
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Los Angeles Regional Office 
Suite 1710 

10960 Wilshire Boulevard 

Los Angeles, California 90024 


New York Regional Office 
Room 1102 

26 Federal Plaza 

New York, New York 10278 


Seattle Regional Office 
3040 Federal Building 

915 Second Avenue 
Seattle, Washington 98174 


Washington Regional Office 
Ballston Center Tower 3 
4015 Wilson Boulevard 
Arlington, Virginia 22203 


Accordingly, the Commission revises paragraph 
(d) of § 200.30-6 to read as follows: 


PART 200—ORGANIZATION; CONDUCT AND 
ETHICS; AND INFORMATION AND REQUESTS 


§ 200.30-6 Delegation of authority to Regional 
Administrators. 


(d) With respect to the Securities Exchange Act of 
1934, 15 U.S.C. 78a et seq.: Pursuant to Rule 
17a-5(a) (§ 240.17a—5(a) of this chapter) and 
Rule 17a—5(d) (§ 240.17a—5(d) of this chapter): 


(1) To consider applications by brokers and deal- 
ers for extensions of time within which to file re- 
ports required by Rule 17a—5 (§ 240.17a—5 of this 
chapter) and to grant or to deny such applications: 
Provided, Such applicant is advised of his right to 
have such denial reviewed by the Commission; 
and 


(2) To grant or deny requests by brokers and deal- 
ers for the approval of a change of date for the an- 
nual audited reports required by Rule 17a-5 
(§ 240.17a—5 of this chapter) where the report will 
not be as of a date more than 15 months from the 
date as of which the last preceding annual audited 
report was prepared: Provided, Such applicant is 
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Nevada, Arizona, California, Hawaii, and Guam 


New York and New Jersey 


Montana, Idaho, Washington, Oregon and Alaska 


Pennsylvania, Delaware, Maryland, Virginia, West 
Virginia and District of Columbia 


advised of his right to have such denial reviewed 
by the Commission. 


* * 


STATUTORY BASIS AND COMPETITIVE 
CONSIDERATIONS 


The Securities and Exchange Commission, acting 
pursuant to the Act, and particularly Sections 2, 17 
and 23 thereof (15 U.S.C. 78b, 78q and 78w), and 
Section 1(b) of the Delegation of Functions Act, 15 
U.S.C. 78d-1, hereby adopts the amendments to 
Section 200.30—6(d). The Commission finds that 
there will be no burden upon competition imposed 
by the amendment. 


The Commission also finds that the foregoing ac- 
tion relates solely to agency management and per- 
sonnel and, accordingly, that notice and prior pub- 
lication for comment under the Administrative 
Procedure Act (5 U.S.C. 553) are not necessary. 
This action, taken pursuant to 15 U.S.C. 78d-1, as 
amended, becomes effective immediately upon 
publication in the Federal Register. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22137/July 24, 1981 


In the Matter of 


NEW ENGLAND ENERGY INCORPORATED 
NEW ENGLAND POWER COMPANY 

NEW ENGLAND ELECTRIC SYSTEM 

25 Research Drive 

Westborough, Massachusetts 01581 


(70-6621) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF UP TO $400 MILLION OF NOTES TO A BANK 


New England Electric System (“NEES”), a regis- 
tered holding company, New England Energy In- 
corporated (“NEEI’), a fuel subsidiary of NEES, 
and New England Power Company (“NEP”) the 
generation and transmission subsidiary of NEES 
system, have filed a declaration with this Commis- 
sion pursuant to Sections 6(a), 7, and 12(b) of the 
Public Utility Holding Company Act of 1935 (‘Act’) 
and Rule 45 thereunder. 


In order to finance its oil and gas exploration and 
development activities for the next several years, 
NEEI intends to enter into a credit agreement 
(“Credit Agreement’) with the Bank of Montreal, 
as agent, and certain other banks under which 
NEEI proposes to issue and sell up to $400 million 
of notes bearing interest at various alternative 
rates as provided in the Credit Agreement. It is 
stated that the various interest rates offered are 
substantially lower than those under NEEI’s pres- 
ent bank loan. The Credit Agreement has two 
parts. Tranche A is a Revolving Credit/Term Loan 
Agreement: NEEI may borrow money under the 
Revolving Credit period through December 31, 
1984, with the option to extend the Revolving 
Credit period through either December 31, 1985, 
or December 31, 1986,. At the expiration of the 
Revolving Credit period, NEEI’s borrowings there- 
under shall be converted into a five-year Term 
Loan. As security for the Revolving Credit/Term 
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Loan under Tranche A, NEEI will assign to the 
banks its rights under its Fuel Purchase Contract 
with NEP and its Capital Funds Agreement and 
Loan Agreement with NEES. These agreements 
are proposed to be amended so that they will re- 
main in effect throughout the life of the Credit 
Agreement. Tranche B is a production loan to be 
secured by NEEI’s interest in selected oil and gas 
properties. It will operate as a Revolving Credit for 
18 months, at which time the outstanding borrow- 
ings will be converted into a 5-% year Term Loan. 
The Revolving Credit period may be extended 
subject to semi-annual review. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by August 20, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22138/July 24, 1981 


in the Matter of 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 


(70-6602) 


ORDER AUTHORIZING TRANSACTIONS RE- 
LATED TO FINANCING AIR POLLUTION CON- 
TROL FACILITIES 


Southwestern Electric Power Company 
(“SWEPCO”), a public-utility subsidiary company 
of Central and South West Corporation, a regis- 
tered holding company, has filed an application- 
declaration with this Commission pursuant to Sec- 
tions 6(a), 7, 9(a), 10, and 12(d) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rules 44 and 50(a)(5) thereunder. 


SWEPCO has under construction Unit No. 3 of the 
Welsh Power Plant (the “Unit’), in Titus County, 


Texas. The Unit, scheduled to be completed in 
early 1982, will have a rated capacity of 530 
megawatts and an estimated total cost of 
$167,900,000. In order to comply with applicable 
state and federal environmental control standards 
with respect to the Unit, it is necessary to con- 
struct, as part of the Unit, certain air pollution con- 
trol facilities (the ‘‘Facilities’). SWEPCO proposes 
to enter into an Installment Sale Agreement (the 
“Agreement”’) with Titus Company Fresh Water 
Supply District No. 1 (the ‘“District”), an instrumen- 
tality of the State of Texas, under which the Dis- 
trict would undertake the financing of the Facili- 
ties. The Agreement provides that SWEPCO will 
transfer to the District its interest in the Facilities 
as they presently exist and will be reimbursed for 
its cost of acquiring and constructing the property 
so transfered. SWEPCO will then cause the con- 
struction of the Facilities to be completed for the 
District and will be reimbursed by the District for 
the cost of such construction. Title to various 
portions of the Facilities will be in the District dur- 
ing the course of construction. Title to the Facili- 
ties will automatically vest in SWEPCO upon com- 
pletion. 
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The District will finance the acquisition or con- 
struction of the Facilities through the issuance and 
sale, concurrently with the execution of the Agree- 
ment, of the District's Pollution Control Revenue 
Bonds in an aggregate amount presently esti- 
mated at $16,000,000 but in no event to exceed 
$20,000,000. The bonds will bear interest semi- 
annually and will mature at a date or dates not 
more than 30 years from the issue date, the exact 
maturity dates to be determined at the time of 
pricing of the bonds in order to take maximum ad- 
vantage of current market conditions. The Agree- 
ment contains an unsecured commitment by 
SWEPCO to pay to the District at specified times, 
in payment of the purchase price for the Facilities, 
amounts sufficient to enable the District to service 
the bonds through the payment of principal 
amount, interest, sinking fund, and redemption 
premium requirements with respect to the bonds. 
The proceeds from the sale of the bonds will be 
placed in a construction fund created and estab- 
lished under the Indenture and will be disbursed to 
reimburse SWEPCO for the cost of construction of 
the Facilities, including their acquisition from 
SWEPCO and their completion. 


The fees and expenses to be incurred by 
SWEPCO in connection with the proposed trans- 
actions are estimated at $300,000, including ac- 
countants’ fees of $5,000, legal fees of $114,000, 
and the fee of the District of $120,000. No state or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22051), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, except with respect to those matters 
which jurisdiction is hereon reserved, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 
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IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the in- 
stallment payment obligations to be undertaken by 
SWEPCO pursuant to its agreements with the Dis- 
trict insofar as such payments are affected by the 
effective interest rate of the bonds to be sold by 
the District in connection with the proposed trans- 
actions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22139/July 24, 1981 


In the Matter of 


OHIO POWER COMPANY INC. 

WINDSOR POWER HOUSE COAL COMPANY 
301 Cleveland Avenue, S.W. 

Canton, Ohio 44702 


(70-6568) 


NOTICE OF PROPOSED FINANCING OF NEW 
COAL PREPARATION FACILITIES 


Ohio Power Company (“Ohio Power’), an electric 
utility subsidiary company of American Electric 
Power Company, Inc. (“AEP”) and Windsor Power 
House Coal Company (‘Windsor’) a wholly owned 
mining subsidiary, of Ohio Power have filed an 
application-declaration with this Commission pur- 
suant to Sections 6, 7, 9, 10 and 12 of the Public 
Utility Holding Company Act of 1935 (‘Act’), and 
Rule 50(a)(3) promulgated thereunder as applica- 
ble to the proposed transaction. 


Windsor mines coal and sells and delivers it to 
Ohio Power. Windsor operates a deep mine lo- 
cated in Brooke County, West Virginia, (the 
“Windsor Mine’) which has current proven recov- 
erable reserves of approximately 33 million tons of 
clean coal. The current capacity of its mining oper- 
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ation is approximately 600,000 tons per year. The 
forecasted clean coal production from Windsor 
is 680,000 tons per year through 1985 and 
1,000,000 tons per year thereafter. Based upon 
current mine plans and projections and the recov- 
erable reserves estimates, the “life expectancy” of 
the mine is 35 years. 


The mine is a four section mine producing 
1,080,000 raw tons of coal per year at its capacity 
for the next five years. There is a possibility that 
after mining through the mine area having a cur- 
rent projected capacity of 680,000 clean tons, an- 
other area will be reached that would potentially 
permit production of up to 1,000,000 clean tons 
per year. New capital investment would be re- 
quired to realize increased production but these 
amounts have not yet been determined. 


The company is exploring the potential of surface 
mining on some of its property. In order to form 
logical mining units, it may be necessary to com- 
bine these reserves with reserves held by others. 
This coal is expected to be washed at the new 
Windsor preparation plant. Studies are indicating 
that certain quality characteristics of the coal pro- 
duced at the Windsor mine can be improved when 
washed together with the surface coal coming 
from two other seams. Run-of-mine coal from the 
Windsor Mine is characterized by its inherent low 
ash fusion temperature in combination with rela- 
tively low BTU and high ash content, both of which 
contribute to a slagging problem when the coal is 
burned. One of the reasons for the slagging prob- 
lem is inadequate washing of the Windsor Mine 
coal. 


The existing preparation plant facilities have be- 
come obsolete and inadequate due to mechaniza- 
tion of mining methods subsequent to 1944 when 
the facilities were completed. These facilities are 
not capable of producing the required quality. Cur- 
rent environmental regulations and economic con- 
straints require that coal be washed in order to 
comply with and maintain air quality emission 
standards and promote maximum availability from 
each generating unit. Continued use of antiquated 
facilities would substantially preclude any increase 
in quality or quantity of clean coal produced at the 
Windsor Mine. Its continued use would result in 
the inability of Ohio Power's Cardinal Plant to use 
clean coal shipped from the facilities at the 
Windsor Mine. Ohio Power and Windsor believe it 
is not feasible due to the age of the preparation 
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plant to upgrade it to treat and wash all sizes of 
coal produced by the Windsor Mine properly. 


Windsor proposes to construct a new preparation 
plant which will be designed to wash all of the coal 
produced at the Windsor Mine at a cost of approxi- 
mately $10,900,000. The ability to wash all sizes 
of the coal produced at the Windsor Mine will ena- 
ble Windsor to produce a consistent coal of higher 
quality which can be burned at Ohio Power’s 
plants using such coal. Furthermore, this higher 
quality coal can be burned at Ohio Power's Cardi- 
nal Plant, which cannot currently use the low qual- 
ity Windsor coal. 


To achieve long-term operational economies, the 
new preparation plant would be built to accommo- 
date the current, as well as the anticipated, raw 
production potential of the Windsor Mine. While 
the current raw coal production level at the 
Windsor Mine is approximately 4,000 raw tons per 
day, the new preparation plant will have a washing 
capacity of approximately 8,000 raw tons per day. 
A temporary surplus preparation plant capacity 
would result for at least 5-7 years. 


Windsor believes that during the interim period of 
surplus capacity, the use of the new preparation 
plant by associated and non-affiliated companies 
would be advantageous to both Windsor and Ohio 
Power, because revenue from such use of the new 
preparation plant would be credited to operating 
and capital costs of Windsor and would result in a 
lower net cost of Windsor production. The use of 
the Windsor coal cleaning facilities in connection 
with other affiliate transactions or for nonaffiliate 
parties, however, would be the subject of a sepa- 
rate, future application. 


As part of the proposed coal handling facilities of 
the new preparation plant, Windsor proposes to 
build a conveyor belt to transport the clean coal 
from the preparation plant to a barge loading 
point. The conveyor belt would be approximate- 
ly one mile in length and cost approximately 
$5,600,000. Until the conveyor is completed, the 
cleaned coal will be transported by truck to an 
existing river load-out facility for barge loading. 


In conjunction with the construction of the repara- 
tion plant and coal handling facilities, Windsor 
would place into operation an acid mine drainage 
treatment facility and associated drainage struc- 
tures which will capture and treat the run-off water 


Volume 23, No. 4, August 11, 1981 


from the preparation plant and coal storage areas 
and will ensure that water run-off is in compliance 
with applicable federal, state and local laws and 
regulations. The cost of the acid mine drainage fa- 
cility will be approximately $1,400,000. 


The aggregate cost of the new preparation plant at 
the Windsor Mine and its related facilities, includ- 
ing mine development and reclamation expendi- 
tures, is projected to be approximately 
$21,800,000. The cost of the new preparation 
plant and related facilities will be financed through 
a combination of long-term loans and cash capital 
contributions from Ohio Power to Windsor during 
the period of construction. The portions of each in- 
vestment by Ohio Power in Windsor represented 
by long-term loans and cash capital contributions 
respectively will correspond to the debt-equity 
ratio of Ohio Power as of the end of the calendar 
year prior to the time each investment is made. As 
of December 31, 1980, the capitalization ratios of 
Ohio Power were 55.9%, 11.8%, and 32.3%, for 
debt, preferred and common equity, respectively. 


In exchange for the long-term loans of Ohio 
Power, Windsor will issue to Ohio Power promis- 
sory notes for the principal amount of such loans. 
Each of the notes will mature and become payable 
on December 31, 2010. It is proposed that the in- 
terest rate per annum on each note issued by 
Windsor shall, in each case, be equal to the effec- 
tive interest cost of Ohio Power's most recently 
issued series of First Mortgage Bonds. The most 
recently issued series of Ohio Power’s First Mort- 
gage Bonds, the 15%% Series due March 1, 1988 
issued in February 1981, have an effective interest 
cost to Ohio Power of 15.4% per annum. 


The capital contribution to be made by Ohio Power 
to Windsor for the investment in the new prepara- 
tion plant and its related facilities would equal the 
equity component of the debt-equity ratio of Ohio 
Power as of December 31, 1980. It is proposed 
that the return on equity applicable to this capital 
contribution shall be based on the weighted cost of 
money of Ohio Power’s last issue of preferred 
stock (Ohio Power's last issue of preferred stock 
was the $2.27 series with a cost to Ohio Power 
equal to 9.46%) and the rate of return on common 
equity determined and allowed by the Federal En- 
ergy Regulatory Commission (FERC) in the most 
recent wholesale rate proceeding involving Ohio 
Power. Since there is presently no such applicable 
FERC order, it is proposed that the cost of com- 
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mon equity capital of Windsor to be included in a 
return on equity be set at 13%, which is not more 
than the level allowed in the most recent order of 
the Public Utilities Commission of Ohio in a retail 
rate proceeding involving Ohio Power. Based on 
Ohio Power's debt-equity ratio, the interest rate on 
the long-term note and the return on equity stated 
above, the overall cost of capital to Windsor would 
be 13.93%. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by Au- 
gust 17, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the address specified above. Proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order 
issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22140/July 24, 1981 


In the Matter of 

SOUTHWESTERN ELECTRIC POWER 
COMPANY 

P.O. Box 1106 

Shreveport, Louisiana 71156 


(70-6625) 
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NOTICE OF PROPOSED INSTALLMENT SALE 
AGREEMENT FOR FINANCING OF POLLUTION 
CONTROL FACILITIES: EXCEPTION FROM 
COMPETITIVE BIDDING 


Southwestern Electric Power Company (‘““Compa- 
ny’), an electric utility subsidiary of Central and 
South West Corporation, a registered holding 
company, has filed an application-declaration with 
this Commission under Sections 6(a), 7, 9, 10 and 
12(d) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rules 44(b)(3) and 50(a)(5) 
thereunder. 


Southwestern Electric Power Company has begun 
construction of a 640 megawatt, lignite-fueled 
electric generating plant (‘Unit’) near Hallsville, 
Texas at an estimated total cost of $452,302,000. 


It is necessary to acquire and construct certain air, 
water and solid waste pollution control facilities 
(‘Facilities’) as part of the Unit in order to comply 
with applicable state and federal environmental 
control standards. The Company proposes to 
enter into an Installment Sale Agreement (‘‘Agree- 
ment’) with the Sabine River Authority of Texas 
(‘District’), an instrumentality of the State of 
Texas, pursuant to which the District would under- 
take the financing of the Facilities. The Agreement 
would provide for the transfer by the Company to 
the District of the Company’s interest in the Facili- 
ties as they exist at the time the Agreement is 
entered into, and would provide that the Company 
be reimbursed for its cost of acquiring and con- 
structing the property so transferred. The Compa- 
ny would then cause the construction of the Facili- 
ties to be completed for the District and would be 
reimbursed by the District for the cost of such con- 
struction. Title to the Facilities would be in the Dis- 
trict during the period of construction. Upon com- 
pletion of construction, title to the Facilities would 
automatically vest in the Company. 


The District will finance the acquisition and con- 
struction of the Facilities and related costs through 
the issuance and sale, concurrently with the exe- 
cution of the Agreement, of the District’s Pollution 
Control Revenue Bonds or Notes (‘Bonds’), in 
an aggregate amount presently estimated at 
$80,000,000. The Bonds will be issued under a 
trust indenture (‘‘Indenture’’) with a corporate 
trustee (‘Trustee’) to be selected by the Compa- 
ny. The District will adopt a resolution agreeing to 
issue the Bonds, under the conditions contem- 
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plated by the Agreement and the Indenture, for the 
purpose of financing the Facilities. 


The Bonds will bear interest semi-annually and will 
mature at a date or dates not more than three 
years from their nominal date of issue. The inter- 
est rate, maturity date and redemption provisions 
applicable to the Bonds will be determined by ne- 
gotiations between the Company and the under- 
writers. It is expected that the Bonds will be 
refinanced or refunded by the Company at or prior 
to their maturity. 


Bond Counsel, have informed the Company that 
they will be prepared to give a legal opinion that 
interest on the Bonds will be exempt from Federal 
income taxation. While it is not possible to ascer- 
tain in advance precisely the interest rate which 
may be obtained in connection with the issuance 
of the Bonds, the Company has been advised that 
similar tax-exempt bonds currently carry an annual 
interest rate approximately 2%-4% rer than 
comparable taxable bonds. 


Except as otherwise required under the Indenture, 
the proceeds from the sale of the Bonds will be 
placed in a construction fund created and estab- 
lished under the Indenture and will be disbursed 
from time to time to pay or to reimburse the Com- 
pany for the cost of construction of the Facilities 
(including the cost of construction paid by the 
Company prior to the acquisition of the Facilities 
from the Company and interest on the Bonds dur- 
ing construction), the Trustee’s expenses, the Dis- 
trict’s administrative and overhead expenses and 
all other costs and expenses incurred in connec- 
tion with the issuance and sale of the Bonds. 


In the event the amounts in the construction fund 
are insufficient to pay such costs, the Agreement 


obligates the Company to pay all additional 
amounts. 


The Agreement will contain an unsecured commit- 
ment by the Company to pay to the District at 
specified times, in payment of the purchase price 
for the Facilities, amounts sufficient to enable the 
District to pay debt service on the Bonds, including 
principal, interest and redemption premium, if any. 
Pursuant to the Indenture, the District will assign 
to the Trustee all such amounts payable under the 
Agreement. The Bonds will be special obligations 
of the District, payable only out of purchase price 
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payments made by the Company and will not be 
an obligation of the District payable from its gener- 
al revenues or any tax assessment. 


It is contemplated that the Bonds will be sold by 
the District pursuant to an agreement (“‘Underwrit- 
ing Agreement’) between the District and an un- 
derwriting group consisting of or represented by 
Morgan, Stanley & Co. Incorporated, Shearson 
Loeb Rhoades Inc., and Salomon Brothers. The 
underwriters may, if market conditions at the time 
of offering dictate, add other underwriters to assist 
in the offering and sale. The Company will not be 
a party to the Underwriting Agreement, but the Un- 
derwriting Agreement will be subject to approval 
by the Company and the Company will enter into a 
letter of representation with the underwriters, con- 
taining various warranties, representations and in- 
demnities on which the underwriters will rely in 
entering into the Underwriting Agreement. 


The Company requests that the Agreement be ex- 
cepted from the competitive bidding requirements 
of Rule 50. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by Au- 
gust 7, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarant at the 
address specified above. Proof of service (by affi- 
davit or, in the case of an attorney at law, by certif- 
icate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order 
issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22141/July 27, 1981 


In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-6612) 


ORDER AUTHORIZING LEASE OF NUCLEAR 
FUEL FROM A NON-AFFILIATE WHICH WILL FI- 
NANCE ACQUISITION THROUGH BANK LOANS 
AND THE SALE OF COMMERCIAL PAPER 


Middle South Energy, Inc. (“MSE”), a subsidiary 
of Middle South Utilities, Inc., a registered holding 
company, has filed an application and amend- 
ments thereto with this Commission pursuant to 
Sections 9(a) and 10 of the Public Utility Holding 
Company Act of 1935 (‘Act’). 


On October 17, 1979, MSE entered into a lease 
(“Lease”) with Port Gibson Energy, Inc. (‘Port 
Gibson’), a subsidiary of Lehman Leasing, Inc. an 


affiliate of Lehman Brothers Kuhn Loeb, Inc., an 
investment banking firm, pursuant to which MSE 
leases from Port Gibson the nuclear fuel, including 
facilities incident to its use, to be used to satisfy 
the fuel requirements of Unit No. 1 at MSE’s 
Grand Gulf Nuclear Generating Station (“Grand 
Gulf 1”). 


Under the terms of the Lease, Port Gibson makes 
payments to suppliers, processors and manufac- 
turers, necessary to carry out the terms of MSE’s 
contracts for nuclear fuel for Grand Gulf 1 or MSE 
makes such payments and is reimbursed by Port 
Gibson. Port Gibson may also make payments to 
future suppliers of nuclear fuel for Grand Gulf 1 or 
MSE will make such payments, subject to reim- 
bursement by Port Gibson. The current maximum 
obligation of Port Gibson to make payments for 
Nuclear Fuel is $79,000,000 at any one time out- 
standing. Port Gibson has financed these obliga- 
tions under a Credit Agreement, dated as of Octo- 
ber 17, 1979 (‘Credit Agreement’), between Port 
Gibson and a group of five banks (‘Original 
Banks’’) with United Bank of Switzerland (“UBS”) 
acting as Agent for such banks. 
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MSE has determined that the maximum commit- 
ment of Port Gibson under the Lease is insufficient 
to provide for the total cost of nuclear fuel for 
Grand Gulf 1. Port Gibson is willing to enter into a 
First Amendment to Credit Agreement, Assign- 
ment Agreement and Security Agreement (‘‘First 
Amendment’) with parties of the Credit Agreement 
and three additional banks (“New Banks’). The 
First Amendment will provide, among other things, 
for an increase of the Banks’ commitment under 
the Credit Agreement from $80,000,000 to 
$110,000,000 and thereby increase Port Gibson’s 
maximum obligation to make payments for Nucle- 
ar Fuel to $109,000,000 at any one time outstand- 
ing. As required by the Lease, MSE would consent 
to the amendment to the Credit Agreement. 


Under the Lease, MSE is responsible for operat- 
ing, maintaining, repairing, replacing, and insuring 
the Nuclear Fuel and for paying all taxes and costs 
arising out of the ownership, possession or use 
thereof. Currently, the term of the Lease is through 
October 15, 2029; however, if either party gives 
written notice of termination by October 15, 1981, 
or any subsequent October 15, the Lease will ter- 
minate on October 15 of the second following 
year. 


Lease payments, which are payable quarterly, in- 
clude (A) a quarterly lease charge, which repre- 
sents an administrative charge of % of 1% per 
annum of the stipulated loss value, as defined in 
the Lease, payable by Port Gibson to Lehman 
Leasing and other allocated operational costs of 
Port Gibson and (B) a burn-up charge equal to the 
cost of the nuclear fuel consumed while the nucle- 
ar fuel is not in the reactor and producing heat. 
When the nuclear fuel is not in the reactor and 
producing heat, MSE may elect to capitalize quar- 
terly lease charges or daily portions thereof so 
long as the amount of credit still available to Port 
Gibson under the Credit Agreement exceeds the 
sum of the stipulated loss value of the nuclear 
fuel, the amount of such charges and $1,000,000. 
MSE may consequently, subject to the foregoing 
limitation, defer rental payments under those times 
during commercial operation when the nuclear fuel 
is in the reactor and producing heat in the produc- 
tion of electric energy. MSE may terminate the 
Lease at any time. Port Gibson may terminate the 
Lease under certain circumstances. MSE will 
charge the rent under the Lease to fuel expense 
and will continue to account for the transaction as 
a lease rather than as a purchase. 
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Under the terms of the Lease the amount of the 
quarterly lease payments by MSE are measured 
by, among other things, the amount of costs 
incurred by Port Gibson, in connection with its ac- 
quisition, ownership and processing of the Nuclear 
Fuel, under the Credit Agreement, as proposed to 
be amended by the First Amendment. 


Under the Credit Agreement, Port Gibson issues 
and sells its commercial paper, supported by an ir- 
revocable letter of credit (‘‘Letter of Credit”) issued 
by UBS. Port Gibson proposes to continue to use 
Lehman Commercial Paper Incorporated as dealer 
in connection with the sale of the commercial 
paper, which sale will be at a rate expected to be 
equal to the best rate available (which rate will in- 
clude a Ye of 1% per annum dealer discount) con- 
sistent with prudent marketing considerations. 
Manufacturers Hanover Trust Company (“Deposi- 
tary’), under a Depositary Agreement, dated as of 
October 17, 1979, acts as issuing agent for Port 
Gibson’s commercial paper. Under the Credit 
Agreement, Port Gibson can also obtain revolving 
credit loans from the Banks (“Revolving Credit 
Loans’’) to be evidenced by Port Gibson’s promis- 
sory notes. The term of the Credit Agreement will 
be through October 15, 2029; however, if any 
party gives written notice of termination by Octo- 
ber 15, 1981, or any subsequent October 15, the 
Credit Agreement shall terminate on October 15, 
of the second following year. 


Other than the imposition of an annual administra- 
tion fee of $5,000 to be paid to the Agent by Port 
Gibson, the fees and interest rates under the 
Credit Agreement are unchanged by the First 
Amendment. In consideration for the issuance of 
the Letter of Credit, Port Gibson pays to the Agent 
on a quarterly basis a fee of ¥2 of 1% per annum 
on the average aggregate face amount of com- 
mercial paper outstanding during each calendar 
quarter. In addition, Port Gibson pays to the 
Agent, on a quarterly basis, for the account of the 
Banks, for each day that the Bank’s Commitment 
shall be in effect, a commitment fee of % of 1% 
per annum of the daily excess of the Banks’ com- 
mitment over the sum of (X) the aggregate princi- 
pal amount of Revolving Credit Loans outstanding 
plus (Y) the aggregate face amount of commercial 
paper outstanding plus (Z) the aggregate amount 
of all payments made under the Letter of Credit for 
which UBS has not been reimbursed by Port 
Gibson. Port Gibson also pays to the Agent on a 
quarterly basis a fee for acting as agent under the 
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Credit Agreement of % of 1% per annum on the 
sum of (i) the average aggregate face amount of 
commercial paper outstanding during each calen- 
dar quarter (determined on a daily basis) plus (ii) 
the average aggregate principal amount of all pay- 
ments made under the Letter of Credit for which 
UBS has not been reimbursed by Port Gibson and 
all Revolving Credit Loans outstanding during 
each calendar quarter (determined on a daily 
basis). 


MSE has been advised that, based upon a com- 
mercial paper rate for the highest rated commer- 
cial paper of 17.75% per annum, the effective in- 
terest cost to Port Gibson of its proposed 
borrowings would be 18.68% per annum, assum- 
ing all borrowings were made through the issu- 
ance of commercial paper and total borrowings 
were $93.2 million (the average outstanding 
borrowings expected from July 31, 1981 through 
December 31, 1982). 


If there is a drawing under the Letter of Credit, 
Port Gibson shall reimburse UBS therefore on or 
before the third business day following such draw- 
ing and shall pay interest on the amount of such 
drawing at a rate per annum until the third busi- 
ness day equal to 110% of the Base Rate and 
hereafter at 125% of the Base Rate. (Base Rate is 
defined to mean the higher of (a) the prime com- 
mercial loan rate of the Agent as announced from 
time to time for short-term loans in New York to 
large businesses or (b) the sum of (i) .20% plus (ii) 
the average interest rate payable on newly issued 
90-day negotiable certificates of deposit of 
$100,000 or more issued by major New York 
banks as published by the Federal Reserve Bank 
of New York on the Friday of the immediately pre- 
ceding week. 


Each Revolving Credit Loan will, at the option of 
Port Gibson, either: (1) bear interest on the out- 
standing principal amount thereof until due and 
payable (whether by acceleration or otherwise) at 
a rate per annum equal to % of 1% in excess of 
the London Inter-Bank Offering Rate (“LIBOR”), 
rounded upward to the nearest % of 1%, as of two 
business days prior to the borrowing date for such 
Revolving Credit Loan in an amount approximating 
the average principal amount of all Revolving 
Credit Loans made at the LIBOR-based rate, out- 
standing on such borrowing date and having a 
term equal to the term of such Revolving Credit 
Loan; or (ii) bear interest on the outstanding prin- 
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cipal amount thereof until due and payable (wheth- 
er by acceleration or otherwise) at a rate per 
annum equal to 110% of the Base Rate, such rate 
to change as and when the Base Rate changes. 


MSE has been advised that (1) if all borrowings 
were made by means of Revolving Credit Loans 
the interest on which were based on the London 
interbank market, such interest rate were 18.75% 
per annum and total borrowings were $93.2 mil- 
lion, the net effective interest cost to Port Gibson 
would be 19.55% per annum and (2) if all borrow- 
ings were made by means of Revolving Credit 
Loans the interest on which was based on the 
Base Rate, such rate were 20.5% per annum and 
total borrowings were $93.2 million, the net effec- 
tive interest cost to Port Gibson would be 22.73% 
per annum. 


Port Gibson will make all borrowings under the 
Credit Agreement in a manner that will minimize 
the effective cost of borrowing over the term of the 
Credit Agreement. The aggregate amount of Port 
Gibson's Revolving Credit Loans, plus commercial 
paper at any time outstanding plus the amount of 
payments made under UBS's Letter of Credit for 
which UBS has not been reimbursed may not ex- 
ceed the commitment. 


All assignments of rights and security interests 


granted the Original Banks will be extended to the 


New Banks. 


Port Gibson has advised MSE that it proposes to 
enter into a Commercial Paper Security Agree- 
ment with a representative of the holders of com- 
mercial paper, which shall be a commercial bank, 
UBS, as Agent, and the Banks, whereby it will 
grant to the representative of the holders of the 
commercial paper, a security interest in the Nucle- 
ar Fuel and in any and all funds and bank ac- 
counts of Port Gibson with respect to which the 
Banks may exercise any right of set-off. The rep- 
resentative of the holders of the commercial paper 
will also receive an assignment of the rights as- 
signed to the Agent and to the Banks for their own 
benefit in the Assignment Agreement. The repre- 
sentative will exercise (1) the security interest in 
the Nuclear Fuel and its interest in Port Gibson's 
rights under the Lease, granted to the representa- 
tive for the benefit of the holders of the commer- 
cial paper and (2) such interests granted to UBS, 
as Agent and to the Banks, for their own benefit, 
for the equal and ratable benefit of UBS, as Agent, 
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and the Banks and of the commercial paper hold- 
ers. MSE will acknowledge notice, and agree to 
the terms of the assignments. 


The fees, commissions and expenses to be 
incurred in connection with the proposed transac- 
tions are estimated at $42,000, including legal 
fees of $30,000. It is stated that no state or federal 
regulatory authority, other than this Commission, 
has jurisdiction over the proposed financing. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22115), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
statisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22142/July 27, 1981 


In the Matter of 

MIDDLE SOUTH UTILITIES, INC. 

New Orleans, Louisiana 

(70-6347) 

ORDER AUTHORIZING CHANGES IN THE 
AMOUNT AND NATURE OF GUARANTEES 


MADE BY A HOLDING COMPANY ON BEHALF 
OF A SUBSIDIARY 
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Middle South Utilities, Inc. (“Middle South”), a reg- 
istered holding company, has filed post-effective 
amendments to a declaration previously filed with 
this Commission pursuant to Section 12(b) of the 
Public Utility Holding Company Act of 1935 (‘Act’) 
and Rule 45 promulgated thereunder. 


By an order dated October 12, 1979 (HCAR 
No. 21250) Middle South was authorized to guar- 
antee the obligations of one of its wholly-owned 
subsidiaries, Middle South Energy, Inc. (““MSEI”), 
with respect to a lease of nuclear fuel dated Octo- 
ber 17, 1979 between MSEI and Port Gibson En- 
ergy, Inc. (‘Port Gibson’). In a related application 
before this Commission (File No. 70-6612) MSEl 
and Port Gibson propose to increase Port 
Gibson’s commitment to acquire nuclear fuel 
to be leased by MSEI from $79,000,000 to 
$109,000,000. In addition, Port Gibson's bor- 
rowing capacity under a credit agreement dated 
October 17, 1979 with a group of banks pursuant 
to which Port Gibson finances the nuclear fuel 
it leases to MSEI would be increased from 
$80,000,000 to $110,000,000 and three banks 
would be added to the lending group. As it did in 
connection with the original credit agreement, 
Middle South proposes to consent to the terms of 
the amended agreement as it relates to Middle 
South’s guaranty of MSEI’s obligations under the 
fuel lease with Port Gibson and Port Gibson’s as- 
signment to an agent for the banks of its rights 
under the guaranty. In addition, Middle South pro- 
poses to consent to Port Gibson’s assignment of 
its rights under the guaranty to a representative of 
the holders of Port Gibson’s commercial paper. 


It is stated that no special or separable fees, com- 
missions or expenses will be incurred in connec- 
tion with the proposed transactions. No state or 
federal regulatory authority, other than this Com- 
mission, has jurisdiction over the proposed trans- 
actions. 


Due notice of the filing of said post-effective 
amendments to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22109), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
satisfied: 
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IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22143/July 29, 1981 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 
Morristown, New Jersey 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


MAINE YANKEE ATOMIC POWER COMPANY 
Augusta, Maine 


(70-6606) 
ORDER AUTHORIZING SALE OF EQUIPMENT 


Jersey Central Power & Light Company 
(“JCP&L”), Metropolitan Edison Company (‘Met- 
Ed’’), and Pennsylvania Electric Company 
(“PENELEC’), subsidiaries of General Public Utili- 
ties Corporation, a registered holding company, 
and Maine Yankee Atomic Power Company 
(“MYAPCO”), a subsidiary of the New England 
Electric System and Northeast Utilities, registered 
holding companies, have filed a joint application- 
declaration and an amendment thereto with this 
Commission pursuant to Sections 9(a), 10, and 
12(d) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rule 44 promulgated thereunder. 
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JCP&L, Met-Ed and PENELEC (collectively, the 
“Owners”) propose to sell, and MYAPCO pro- 
poses to acquire, a turbine-driven steam generator 
feedwater pump and one spare rotating element 
(together the “Pump’’) belonging to the Owners 
and located at the Three Mile Island Nuclear 
Generating Station Unit No. 2 (“TMI-2”). The 
Pump is not presently being used and will not 
be used for an estimated five to seven years. 
MYAPCO seeks to acquire the Pump because a 
feedwater pump at its plant in Wiscasset, Maine 
has to be replaced and there is a lengthy lead time 
for purchasing such pumps from the manufacturer. 
The sale would provide the Owners with necessa- 
ry cash and relieve them of the cost and risk of 
maintaining and securing the pump while inactive. 


The contract price would be $228,918. This price 
includes the Owners’ depreciated book costs 
(including overhead and allowance for funds used 
during construction) of $181,512 as of Decem- 
ber 31, 1980. The contract price also includes an 
amount estimated to be $47,406 representing the 
income tax effect on the difference between the 
Owners’ book costs and bases of the Pump plus 
an amount to compensate for income taxes on 
such difference. 


The contract price will be paid in escrow by 
MYAPCO to the Owners’ bond indenture trustees. 
The escrow will be terminated upon the Owners 
obtaining necessary authorization by their boards 
of directors as well as by federal and state 
agencies for the proposed actions. If such authori- 
zation is not received, MYAPCO will return the 
Pump and the cash in escrow will be returned to 
MYAPCO, less cost incurred to undo the transac- 
tion. The Pump would be purchased in its “as is, 
where is” condition, subject to the liens of the 
Owners’ bond indentures. Such liens would be re- 
leased upon termination of the escrow and release 
of the funds to the Owners for deposit with the 
trustees under applicable indenture provisions. In 
addition to the contract price, MYAPCO would pay 
costs associated with transferring the Pump to 
MYAPCO’s plant as well as other applicable costs 
including expenses for taxes, regulatory authori- 
zation, and mortgage releases. 


MYAPCO has agreed to purchase and deliver to 
TMI-2, at its cost and risk, a new pump. The new 
pump would be of the same type or a compatible 
type if the same type is unavailable. MYAPCO 
would be paid $181,512, which represents the 
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Owners book costs exclusive of dismantling or 
shipping costs or grossing-up taxes. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated to 
be $20,000. It is stated that no other state or fed- 
eral commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22091) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder that said 
application-declaration, as amended, be and here- 
by is granted and permitted to become effective 
forthwith subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22144/July 30, 1981 


In the Matter of 


COLONIAL GAS ENERGY SYSTEM 
CAPE COD GAS COMPANY 
LOWELL GAS COMPANY 

Boston, Massachusetts 


(70-6593) 


MEMORANDUM OPINION AND ORDER AUTH- 
ORIZING REINCORPORATION, MEMBERS AND 
RELATED TRANSACTIONS 


Colonial Gas Energy System, (“Colonial”) an ex- 
empt holding company which owns all of the com- 
mon stock of Cape Cod Gas Company (“Cape 
Cod’’) and about 93% of the common stock of 
Lowell Gas Company (‘Lowell’), both Massachu- 
setts retail gas utility companies, and all the stock 
of Lowell Factors, Inc. (‘Factors’), has applied 
under Sections 6(a), 7 and 12(b) of the Public Util- 
ity Holding Company Act of 1935 (‘Act’) for the 
necessary authorizations to merge with Lowell and 
Cape Cod on the terms described herein. Initially, 
Colonial, a Massachusetts trust, will be incorpo- 
rated as a Massachusetts corporation so that the 
proposed merger will comply with Massachusetts 
laws governing corporate mergers and consolida- 
tions. The proposed merger of the three com- 
panies may be concurrent or in sequence, but, as 
a result, Colonial’s corporate existence will end 
and Cape Cod and Lowell will be combined into 
one operating utility company. A notice of filing 
was duly published (HCAR No. 22043, May 8, 
1981). 


No objections have been filed to the proposed 
merger. The requisite solicitations of shareholders 
have been authorized. (HCAR No. 22086, June 
10, 1981 and HCAR No. 22124, July 7, 1981). The 
mergers have been approved by the Massachu- 
setts Department of Public Utilities (No. 514 and 
515, July 24, 1981). The record, last amended on 
July 27, 1981, is completed. 


1. Colonial System and Its Financings 


Lowell serves about 48,000 customers in and 
around its city in northern Massachusetts and 
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Cape Cod serves about 38,000 customers in 
twelve towns on Cape Cod. For the year 1980, 
consolidated utility revenues were about $83.3 
million, net income was about $2.3 million, and net 
utility plant at year-end was about $78.3 million. 


Their principal suppliers are non-affiliated pipe- 
lines, Lowell being served by Tennessee Gas 
Transmission and Cap Cod by Algonquin Gas 
Transmission, a regional pipeline supplied by 
Texas Eastern Transmission Company. Both utility 
subsidiaries are at the end of the pipelines and 
have been affected, like other Massachusetts gas 
companies, by limits on peak supply. Some local 
natural gas storage has been developed, relying 
on liquefaction in off-peak pipeline deliveries, and, 
in part, on imported gas from Algeria. 


The sole purpose of Factors, a wholly owned sub- 
sidiary, was to finance plant additions for lease to 
the gas utilities. Its debt, at a variable rate 1-%4% 
over prime, is due in installments through 1982. 
Factors is a gas utility company under the Act, but 
not under Massachusetts law.' It has been a 
source of controversy in rate proceedings and is a 
complexity in Colonial’s utility system. It is to be 
liquidated and its debt is to be prepaid. 


Transgas, Inc., a subsidiary of Colonial which will 
become a subsidiary of the consolidated company, 
has a Canadian subsidiary. It provides cryogenic 
tractor-trailer service in New England and Canada. 
Only 22% of its revenue in 1980 was derived from 
associate companies. Transportation of Algerian 
gas has provided the larger part of Transgas reve- 
nues, ranging from 65% to 82% in the past three 
years. In 1981, Algeria interrupted delivery under 
its major United States contract, but the New 
England area is served by a different importer that 
has been supplied some gas under an independ- 
ent contract. The status of this supply remains un- 
certain. Colonial sold its propane gas business on 
November 1, 1978, and has discontinued or dis- 
posed of a number of other ventures. 


For many years prior to September 9, 1977, Colo- 
nial was an exempt holding company under Sec- 





1lt owns facilities which are leased to Cape Cod 
and Lowell. It is a gas utility company as defined in 
Section 2(a) (4) and is not excluded under Rule 
7(d) pursuant to paragraph (3) thereof. 
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tion 3(a)(1) of the Act pursuant to Rule 2.2 The fil- 
ing under Rule 2, adopted under Section 3(c) of 
the Act, exempts the holding company and subsid- 
iaries, unless it is notified by the Commission pur- 
suant to Rule 6 that a substantial issue exists as to 
its claimed exemption. Thereupon the claimed ex- 
emption is terminated but Rule 6 permits the hold- 
ing company to file, within 30 days a formal appli- 
cation, which, if in good faith, allows the holding 
company to maintain its exemption, pending a 
Commission decision on the exempt status of tiie 
holding company. In the case of Colonial, we 
invoked Rule 6 by letter dated September 9, 1977, 
because the reports filed with this Commission 
under the federal securities laws disclosed com- 
plexities in the financial structure of Colonial and 
its subsidiaries which impaired Colonial’s ability to 
raise needed capital and adversely affected its 
operating subsidiaries. The issuance of senior se- 
curities by the two subsidiary gas utility companies 
was dependent, under their bond indentures, on 
the maintenance of a 45% equity ratio. Since 
Colonial was their sole source of new common eq- 
uity, its financing was critical. Colonial was closely 
held and it had relied primarily on direct or indirect 
borrowing to provide equity to the operating 
companies. 


The operating subsidiaries had sold long-term 
bonds in 1974. Thereafter, their short-term bank 
borrowings became the primary source of funds 
for the whole system. These short-term loans had 
grown to 23% of consolidated system capitaliza- 
tion by the end of 1977. Colonial’s common equity 
was then only 18%, and the lending banks had in- 
dicated their unwillingness to continue on this 
basis. Colonial’s inability to finance was com- 
pounded by disputes related to intercompany 
transactions and accounting and other business 





2For the exempt status of Colonial and its prede- 
cessors, see, American Business Associates, 
HCAR No. 12536, (June 9, 1954), Community Gas 
& Power Company, 7 SEC 643 (1940), 15 SEC 
492, 501-504 (1944); F.L. Putnam & Co., Inc., 2 
SEC 887 (1938). 


3One transaction, for example, was the sale of 
Colonial sinking fund preferred stock to an affili- 
ate, financed by a term bank loan to the affiliate, 
with mandatory payments on the term loan 
matched to the periodic retirement of the preferred 
stock. 
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practices which delayed much needed rate in- 
creases for Lowell and Cape Cod. 


In order to bring the Colonial system into compli- 
ance with the financial standards of the Act, Colo- 
nial and the division of Corporate Regulation 
entered into a Stipulation and Agreement, dated 
January 26, 1978, under which Colonial and its 
subsidiaries agreed that their financings comply 
with Sections 6, 7 and 12(b) of the Act until the 
disposition of the exemption application. 


In the extraordinary circumstances, we authorized 
the issuance by Colonial of $5.5 million of cumula- 
tive convertible preferred stock that permitted 
Colonial to pay the balance of its indirect loan and 
to use $3.1 million of the proceeds to purchase ad- 
ditional common stock in Lowell and Cape Cod. 
This investment permitted the sale of $8.05 million 
of first mortgage bonds by Cape Cod and Lowell, 
and the reduction of subsidiary bank debt from 
about $18 million to $7.28 million. (HCAR No. 
20880, January 9, 1979)*. We also authorized two 
additional purchases of subsidiary common stock 
totalling approximately $8 million. These pur- 
chases were made possible by Colonial’s sale of 
all the outstanding shares of common stock of a 
wholly-owned subsidiary to a non-affiliate (HCAR 
No. 20992, April 4, 1979) and an issue of holding 
company common stock to the public (HCAR No. 
21690, August 27, 1980). The increase in the eq- 
uity of the subsidiaries allowed them to issue a 
total of approximately $4 million in first mortgage 
bonds, of which $1 million were to refund a matur- 
ing Cape Cod issue on November 1, 1980.5 


2. Statutory Standards and Proposed Mergers 


Sections 6(a)(1) and 7(d) of the Act require us to 
consider the securities that are to be issued in 





4Gas utility companies borrow heavily in the sum- 
mer to finance storage of off-peak gas, which is 
resold in the winter heating season to repay the 
loans. Accordingly, the level of bank debt fluctu- 
ates during the storage cycle in each year. But 
Colonial’s subsidiaries had a persistent balance, 
which has been reduced, but not yet fully elimi- 
nated. 


SHCAR No. 21227 (June 29, 1979) and HCAR No. 
21780 (November 13, 1980). 
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terms of their relationship to earning power and 
their suitability to the capital structure of the sys- 
tem. Sections 6(a)(2) and 7(e) of the Act apply to 
changes in the rights and status of outstanding se- 
curities. 


A condensed consolidating balance sheet of Colo- 


nial and subsidiaries as of December 31, 1980, is 
annexed as Appendix A. Annexed Appendices 8 
anc C are condensed income statements, years 
1975-1980, for Colonial (consolidated) and for 


_ Lowell. The following shows the capitalization 


Lowell, Cape Cod and Colonial as of December 
31, 1980: 


- 000 omitted - 


Lowell Cape Cod Colonial 





Amount 


Long term secured debt $23,016 
Current maturities 1,639 
Notes to banks 12,250 





| oo 


Amount % Amount 


Ww 
co 
° 


$12,734 
542 S$. 7% 
4,020 





$36,905 
Redeemable preferred stock 3,014 
Minority interest 1,293 


Colonial equity 19,230* 





OVN 


$17,296 
1,079 


2 12,291 





Subsidiary Capitalization $60,442 


Term loan 
Convertible preferred stock 
Colonial common 





ee ees 
e 
eee eee s 


100.0 


$30,666 


*Includes $1.1 million of junior preferred of Lowell owned by 


Colonial. 


The following table shows the consolidated capi- 
talization, pro forma, as of December 31, 1980, of 


the merged company (including all subsidiaries of 
Colonial). 


Merged Company 


- 000 omitted - 
Amount 


Long term secured debt $36,870 
Current maturities 3,363 
Term loan (Colonial) 6,251 
Notes to banks 16,270 
Debt $62,754 
Redeemable preferred stock 4,093 

Convertible preferred stock 
(Colonial ) 5,550 
New Lowell common 24,354 
$96,751 


An $8 million bond offering will be made privately 
by the surviving company after the merger. The 
proceeds will be used to reduce short-term debt. 
This will increase long-term debt by 8.3% and re- 
duce short-term debt by the same percentage. 
The interest rate on the long-term debt will be 


Volume 23, No. 4, August 11, 1981 


17%, substantially less than on the rate on a bank 
loan. 


The merger will eliminate a superfluous holding 
company and a subsidiary, Factors, whose sole 
purpose was to finance plant additions. The merg- 
er of the two utilities should facilitate financing, 
and other benefits are forecast. Lowell, the surviv- 
ing company, will assume the bonds of Cape Cod 
as well as its bank debts. The bonds are to be out- 
standing in accordance with their terms under a 
single consolidated indenture. The redeemable 
preferred stock of Cape Cod will be exchanged, 
share-for-share, for like preferred stock of the 
merged company. The redeemable preferred 
stocks of both utilities will retain their respective 
terms of issue and will be of the same rank. There 
are 11 series of redeemable preferred stock of the 
two operating companies at dividend rates varying 
from 4.9% to 6.5%. The annual sinking fund re- 
quirement for the three years 1981-1983 is about 
$435,000, which declines thereafter as series are 
fully retired. The subsidiary bonds and preferred 
stocks had been privately placed with a limited 
number of institutional investors, whose consent to 
the merger is essential and has been secured. 
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Colonial’s term-loan now about $6.5 million, which 
the merged company is to assume, will be junior to 
the subsidiary bonds and bank debts but senior in 
rank to the redeemable preferred stocks held by 
the institutional investors who have assented to 
the terms of the merger. The term loan is and will 
continue to be secured by all of the stock of 
Transgas. It bears interest at a fixed rate of 11% 
per annum and is payable in quarterly installments 
at an annual rate of $750,000 through 1982, and 
at the annual rate of $1 million thereafter, until the 
final maturity on March 1, 1987. 


Colonial has outstanding 370,000 shares of 
convertible preferred stock, with a liquidation pref- 
erence of $15 a share and a cumulative annual 
dividend of $1.80 per share, or at a rate of 12% a 
year. The shares are not now callable, but may be 
redeemed, in whole or in part, beginning Decem- 
ber 15, 1983, at the liquidation preference, 
including accrued dividends, plus a premium of 
$1.35 a share in the first five years after that date, 
$0.90 in the second five years, and without premi- 
um thereafter. They may be converted at any time 
at the holder’s option, into common stock, share 
for share.® They will be exchanged for like shares 
of the merged company, but will be junior to the 
redeemable preferred stocks. 


Under the Colonial-Lowell merger agreement the 
common shares of Lowell owned by Colonial, and 
its $1.1. million of 10% junior preferred stock also 
owned by Colonial, will be extinguished in the 
merger. Lowell will also acquire all of the stock of 
Transgas and Factors, and unless merged concur- 
rently, the stock of Cape Cod,’ plus miscellaneous 
assets, and will assume Colonial’s liabilities 
including its term loan.® Special provisions, dis- 





6The stock does not vote for election of directors, 
except for the election of a majority of the board in 
any period in which $1.80 or more of preferred div- 
idends are in arrears. 


7\If Cape Cod is included in the same merger, 
Lowell will acquire its assets and assume its liabil- 
ities, and will issue, as noted, redeemable pre- 
ferred stock for that of Cape Code. 


®The consolidated balance sheets in Appendix A 
would be substantially that of Lowell, had the 
merger occurred on December 31, 1980. 
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cussed later on, are included for the publicly-held 
minority shareholders of Lowell. 


As of December 31, 1980, Colonial had outstand- 
ing 1,904,000 shares of common stock. They will 
be exchanged for shares of the merged company, 
share for share, and this exchange includes the 
common shares of Colonial subject to the dividend 
waiver. When for purposes of the merger, Coloni- 
al, a Massachusetts trust, becomes a corporation, 
the waiver shares will be designated as “Class A” 
shares and will retain this designation on merger. 


Prior to 1975, six investors or their heirs were the 
owners of all the common shares of Colonial. 
Colonial had relied for equity capital on borrowed 
funds and retained earnings, and by that year 
common equity had declined to less than 15%. 
Late in 1975, Colonial publicly sold 475,000 new 
common shares, $12 per share. Pursuant to an 
agreement among the holders of the 709,000 com- 
mon shares then outstanding a dividend advan- 
tage was created for new shares. Initially, the 
waiver agreement was for five years, but in 1978, 
when Colonial made a public sale of its convertible 
preferred stock, the agreement for the dividend 
waiver was extended to December 31, 1988. The 
agreement does not prohibit the sale of shares 
subject to the dividend waiver. It provides that up 
to 10% of such shares held by each shareholder 
may be sold free from the waiver. Such sales have 
released 17,140 shares and the waiver now 
applies to 691,860 shares, which by sales can be 
reduced to 638,100 shares. 


All shares, including those to be designated as 
Class A, have the same general rights as common 
shares, and, subject to specific exceptions when 
class votes are required, they constitute one class 
for all purposes except as to dividends. Under the 
agreement, the shares subject to the waiver share 
equally in the first $0.45 of dividends. The other 
shares are entitled to the next $0.87 in dividends, 
or a total of $1.32 per share. Dividends in excess 
of that amount are shared alike among all. In 
1976-1979, the holders of the waiver shares were 
paid each year dividends of $.045 per share, the 
others $1.32 per share. In the last three quarters 
of 1980, Colonial increased its dividends by $0.01 
per quarter so that the waiver shares received 
$0.48 per share, the others $1.35 per share.? 





8Common dividends paid from 1976 through 1979 
were $3,902,000, exceeding current earnings on 
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Lowell has outstanding 859,210 common shares, 
of which 802,004 (93.33%) are owned by Colonial. 
The balance of 57,206 shares (6.67%) is owned 
by 360 holders. Under the terms of the merger, the 
minority shareholders are offered for each of their 
Lowell shares 2 common shares of the merged 
company. As common shareholders of the merged 
company, they will be subordinated to Colonial’s 
term-loan, which Lowell as the surviving company 
in the merger will assume, and to Colonial’s con- 
vertible preferred stock, which will be exchanged 
for like shares of the merged company. These 
Colonial securities are senior in rank to Colonial’s 
own common shares but not to the minority of 
Lowell. That subordination in rank constitutes an 
alteration of rights under Section 6(a)(2). Section 
7(d) provides that we authorize their issue or sale 
unless what is offered in exchange is detrimental 
to the public interest or the interest of investors or 
consumers. As discussed later, the proposals with 
respect to the Lowell minority stock, though not 
generous, are not too parsimonious and beyond 
statutory bounds. 


Appendix D compares reported earnings for com- 
mon stocks of Lowell and of Colonial for the six 
years 1975-1980, for which purpose, the Colonial 
earnings on common stock, as shown in Appendix 
C, have been adjusted to include the portion attrib- 
uted to the minority Lowell common shares and 
the Colonial shares outstanding have been in- 
creased by two shares for each Lowell common 
share.'° As there shown, the amount of senior se- 
curities in Colonial’s consolidated capital struc- 
ture, which is carried forward in the merger, has 
made its common stock particularly sensitive to 
fluctuations in its operating income.'' The extent 
to which the system relied on short-term debt cre- 
ated a similar sensitivity to changes in short-term 
interest rates. Lowell common shares, as there in- 





FOOTNOTE—Continued 


common stock in each year and retained earnings 
were accordingly reduced by $1,566,000. In 1980, 
retained earnings increased $1,036,000. 


'0The life insurance recovery by Colonial in 1976 
is eliminated as non-recurring. No other adjust- 
ments to reported income have been made. 


11A decline in operating income of about $1.5 mil- 
lion in 1976 and 1977 left negligible earnings for 
Colonial’s common shares. 


Volume 23, No. 4, August 11, 1981 


dicated, have not been so heavily leveraged. The 
variations in operating income and interest rates 
affect Lowell and Colonial in much the same way, 
since Lowell is by far the largest constituent com- 
pany in the Colonial system. The common equity 
portion of Lowell’s operating income ranged from 
11.9% to 34.1% during the past six years. It has 
been substantially less for Colonial. Colonial con- 
siders its experience in 1976 and 1977 an abnor- 
mality, reflecting regulatory disputes that delayed 
rate relief at a critical period in its history. It focus- 
es on its 1980 experience as a far better measure 
of its earning capacity. 


Allowing for the proposed refunding of $8 million 
of short term debt with first mortgage bonds, the 
pro forma conventional long term debt is only 
46.4% of capitalization and the preferred stock 
and the junior preferred stock, combined, are 10%. 
It is the term loan and the short term debt which 
are the problem. Since the term loan bears a fixed 
rate of 11%, its retirement would not be realistic in 
the present market. 


Additional common equity is needed to improve 
the merged company’s capital structure, but since 
Colonial sold 700,000 common shares last Sep- 
tember, it is not reasonable to require that it return 
to the market so soon or to postpone the merger 
and its benefits. In the meantime, the capitaliza- 
tion of the merged company does not remain im- 
mobile. The term loan is being rapidly amortized, 
as is the senior preferred stock. Substantially all of 
these complexities are contractually eliminated by 
the end of 1988. In these circumstances we find 
that the initial capitalization and security structure 
of the merged company are acceptable under the 
standards of Sections 7(c)(1) and (2) and 7(d). 


A comparison of market prices for the shares of 
the two companies, though generally relevant to 
an assessment of an exchange of securities, is not 
helpful. Colonial has about 1.2 million common 
shares that are actively traded over-the-counter, 
but for the Lowell minority shares the trading 
volume is too small for any meaningful results.'? A 
comparison of dividend yields will not be useful ei- 





12Prices for Colonial shares ranged from 8 to 12 in 
1979 and from 7-¥% to 11-—% in 1980; for Lowell 
they ranged from 14 to 18-1 in the same two 
years. 
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ther. Lowell is controlled by Colonial, the publicly- 
held minority stock in Lowell has no voting influ- 
erce, and, though Lowell is Colonial’s major 


source of income, their dividend policies, as relat- 
ed to Lowell’s minority common stock, are not nec- 
essarily the same or consistent. 


Per share dividends paid on two shares of common stock of Colonial (excluding the Class A 
shares) and the common shares of Lowell were: 


Lowell 
(one share) 
Earnings Dividend 


Colonial* 
(two shares) 
Earnings Dividend 
1976 & 1.23 


$ 2.09 $ 1.46 $ 


1977 
1978 
1979 
1980 
Five year Total © 


0.85 

2.e5"" 

0.98** 

iP al 
$ 9.0 


$10.70 


1.46 
2.60 
2.60 
1.95 


(0.04) 
1.72 
0.78 
3.30** 

$ 7.22 


° Unadjusted earnings per actual share.- 1976 includes a large life 


insurance receipt. 


**Based on weighted average shares outstanding during the year. 


‘In September, 1980, Lowell sold to Colonial 
200,000 new shares at $18.925 a share. The 
weighted average number of shares for 1980 was 
710,609, but the total shares after the sale was 
859,210. In the related transaction Colonial public- 
ly-sold,700,000 of its new shares. The weighted 
average of Colonial shares was 1,394,000 but the 
* total shares after the sale was 1,904,000. The 
1980 earnings on outstanding shares at year-end 
were $2.60 a share for Lowell and $2.42 for two 
Colonial shares, and these are significant for com- 
parison in this proceeding. 


In 1978 and 1979, Lowell paid quarterly dividends 
at the annual rate of $2.60 a share. In the four 
years 1976-1979 Colonial quarterly dividends 
were paid at the annual rate of $2.64 for two 
shares. An increase of one cent per share in the 
second quarter of 1980 raised its dividends to an 
annual rate of $2.72 for two shares, and a like in- 
crease in the second quarter of 1981 brought its 
dividends to an annual rate of $2.80. But despite 
the substantial improvement in Lowell's earnings, 
upon which Colonial’s consolidated earnings are 
largely dependent, Lowell's minority stock was not 
paid its $0.65 dividend in the last quarter of 1980. 
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The same quarterly dividend was resumed in 
1981.13 


The book value of Lowell’s common stock at De- 
cember 31, 1980, was $22.61 per share, and the 
consolidated book value of two Colonial shares, 
allowing for the effects of the merger, would be 
$23.88. The Lowell book value is based on the de- 
preciated original cost of its utility plant. As shown 
in Appendix A, the consolidated Colonial ac- 
ceunts, consisting principally of the assets of 
Lowell and Cape Cod, also include an adjustment 
of $2,714,000 reflecting historical premiums paid 
for its interests in the subsidiaries that represents 
$1.42 a Colonial common share. On the basis of 
original cost as appliied to Lowell, the pro forma 
book value of the two Colonial shares would be 
$21.44. The actual book value of the merged com- 





'3At December 31, 1980, Lowell's retained 
earnings were $1,355,000, an increase of 
$943,000 during the year. Colonial’s consolidated 
retained earnings were $7,448,000, an increase of. 
$1,036,000 during the year. 
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pany will depend on the manner in which the 
Massachusetts Department of Public Utilities, 
which has jurisdiction under state law over its ac- 
counting, will deal with the excess acquisition 
cost. 


Recognizing the change in status of the Lowell mi- 
nority shares which will result from the merger, the 
proposal as originally filed in this proceeding was 
amended to provide for a Lowell offer to repur- 
chase those shares at $18.65 a share. A Lowell 
shareholder electing this option must tender all the 
shares owned at a specified date prior to the 
merger. The election is irrevocable, but payment 
will be delayed until 30 days after the merger. In 
addition to the purchase price the shareholder will 
receive the second quarterly dividend of $0.65 per 
share. If the merger is not consumated for any 
reason, the shares will be returned to the owner. 


The $18.65 price was fixed at about 82-12% of the 
$22.61 book value for a Lowell share as of De- 
cember 31, 1980. It is based on an average of 
market to book ratios for eight publicly-owned New 
England gas companies over the five years 
1976- 1980.14 The range and average were: 


Range*% Average% 
1976 67-97 81 
1977 68-109 84 
1978 64-94 78 
1979 59-136 87 
1980 62-136 83 
5-year average 82.5 





As the range is wide in each of the 5 years, the 
calculated average offers very little to inform us 
about the adequacy of the price for the minority- 
held Lowell stock. 


The price earnings ratios for these companies in 
the same period, which Colonial submitted, pro- 
vide a more reliable guide for the Lowell cash 
offer. These price earnings ratios ranged predomi- 
nantly from 6 to 8 and the overall average was 
7.04.15 The price of $18.65 per Lowell share rep- 





'4The eight companies are in Massachusetts, 
Rhode Island and Connecticut. 


1SThe 1979 average was 7.71 because of a transi- 
tory increase of two Connecticut companies to 9, 
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resents a price earnings ratio of 7.2, based on net 
income per share and Lowell shares outstanding 
at year-end 1980. 


At a special meeting of Lowell stockholders con- 
vened for the purpose, Colonial will vote its Lowell 
shares for the merger, the minority-held stock can- 
not by its vote prevent the merger and, we are in- 
formed that Massachusetts law does not provide 
appraisal rights for dissenting shares. In view of 
the pre-merger cash offer, the merger proposal in 
effect provides an exchange of one Lowell share 
for two shares of Colonial priced at $9.33 per 
share. That represents a price-earnings ratio of 
7.7 at year-end 1980 based on shares then out- 
standing. Last September, Colonial’s 700,000 
shares were publicly sold at $10 per share. The 
price was 7.04 times earnings then reported. 


The foregoing analysis gives no weight to the tem- 
porary but not insignificant advantages to the 
merged company common stock from the dividend 
waiver. The financial effect of the waiver is to re- 
duce during the waiver period the cost of an annu- 
al common dividend of $1.32 or more per share by 
$0.87 for each Cisss A share outstanding after the 
merger. Based on the minimum of 638,100 shares 
subject to the waiver, this would be an annual sav- 
ings of $555,147 for the years 1981-1988. As the 
minimum dollar amount subject to the dividend 
waiver for these shares is fixed, the advantage to 
the other shareholders declines as the number of 
outstanding common shares increases. The waiv- 
er itself expires in 1988 by its terms. 


The status of Colonial as a holding company and 
Colonial’s statutory exemption under its pending 
application is in no way affected by its proposed 
change from a business trust to a corporation.'® 
To the extent necessary the exemption under its 
pending application is hereby extended to the 
merged company. If, as expected, Colonial and 
Cape Cod will be merged into Lowell concurrently, 
and Factor’s utility assets are transferred to the 





and the 1980 average was depressed by a sharp 
drop in the price/earnings ratio of the two Rhode 
Island companies. 


16Section 2(a)(2) of the Act defines “company” 
comprehensively and it includes a “business trust” 
and a “corporation”. 
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merged company,'’ there will no longer be a hold- 
ing company that needs an exemption. 


The pending application for exemption will be 
moot, and notification under Rule 24 that all of the 
foregoing transactions have been consummated 
will thereby terminate the exemption proceeding. 
(File No. 31-763) The proposed sale of $8 million 
of bonds by the new operating utility after the 
mergers will not require authorization of this Com- 
mission under any provision of the Act or under 
the Stipulation and Agreement, dated January 26, 





17Such transfer is not subject to Sections 6, 7 or 
12(b) and does not require our authorization. 


1978, whose terms will be satisfied by the merger 
that we are authorizing today. 


IT IS ORDERED, accordingly, that the application, 
as amended, regarding the proposed mergers be, 
and it hereby is, granted, effective forthwith, sub- 
ject to Rule 24 under the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Colonial Gas Fhnergy Gas System 
December 31, 1980 
- 000 omitted - 


LOWELL CAPE COD 


FACTORS 


TRANS GAS PARENT ELIMINATIONS 





Cash 

Receivables (incl. intercompany) 
Recoverable fuel costs 

Gas inventory 


$ 1,441 $ 1,035 
7,535 2,455 
2,594 7218 
5,902 1,878 

Materials and prepayments 1,926 381 

Current $19,398 $ 7,967 

Pension and other investments a/ = ae 369 

Utility plant - net 48,526 28,675 

Other property - net 640 

Unamortized debt discount 257 202 

Other deferred charges 904 b/ 507 

Investment in subsidiaries Y 

Assets 








$70,322 $37,720 





Notes to banks 
Current maturities 
Other current liabilities 
First mortgages and leases 
Term loan 
Pension and other reserves a/ 676 680 

Liabilities and reserves $44,797 $22,676 
Deferred taxes and credits 1,988 1,674 
Redeemable preferred stock 3,014 1,079 
Junior preferred stock 1,100 
Minority interest 1,293 
Other subsidiary common equity 18,130 
Colonial common equity 

$70,322 


$12,250 $ 4,020 
1,639 541 
7,216 4,700 

23,016 12,735 





12,291 
$37,720 


a/ Pension fund $1.1 million, pension reserve $1.4 million. 


b/ Includes capital stock expense of about $4 thousand. 
c/ To be prepaid. 


$ 166 


$1,450 


$1,450 


$ 342 $ 543 
i 439 120 


$ 3,527 
9,814 
4,812 
7,780 
2,375 

$ 28,308 
1,216 

78,351 
67 1,359 

153 612 

1,701 

2,714 


S114, 261 


(750) 


66 2 
$ 847 $ 665 
173 77 





35,525 
$36,487 


(32,811) 
$ (33,646) 





$ 16,270 

785 3,361 

944 12,482 
36,872 

6,251 6,251 
271 1,801 

$ 8,251 $ (771) 77,037 
S StaT ap 3,227 
4,093 
5,550 
1,293 





5,550 ( 1,100) 
532 (31,775) 

23,061 
$36,487 


23,061 
$114,261 





$(33,646) 


d/ Excess of cost of investments over net assets of consolidated subsidiaries. 
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APPENDIX B 


Colonial Gas Energy System 
Consolidated Income Statements 
For Years Ended December 31 


-000 aomitted- 


Consolidated 


Gas Utility revenues 
Cost of gas 
Depreciation 
Other operating expenses 





Operating income - gas 
Transportation and other net a/ 
Income Tax provision 
Propane business, discontinued b/ 
Other income 
Allowance for funds used 
during construction d/ 
Interest allocated to fuel costs e/ 
Income before charges 
Interest expense 
Subsidiary preferred 
Lowell Gas Minority Interest 
Colonial preferred stock 
Senior charges $ (6,962) $ 16,613) 
Earnings for common ¢ dea $ 8R2 $ (18) 








Principally TransGas Inc. after elimination on consolidation of its service to associate companiés. 


The propane operations were sold November 1, 1978. A price adjustment was recorded in 1979. The amounts shown in 
1978 and 1979 are after adjustment for tax effects. 


Includes $742,000 of key man life insurance in 1976. 
At 9% through 1978. Thereafter the short term debt rate was used averaging 16% in 1979 and 21% in 1980. 


For several years, fuel cost was increased by interest on inventory gas borrowings with a credit to income. 

This was disallowed by the Massachusetts rate cammission in 1977. A write off of $598,000 in 1977 eliminated the related balance 
in gas inventory and unrecovered fuel costs among other disallowed items. The tax adjusted effect of the inclusion of interest 
in fuel costs was estimtal at 1975 - $145,000, 1976 - $203,000, 1977 = $37,000. 


Lowell Gas Company 
Income Statements 
- 000 omitted - 


1975 * 1976 * 1977 * 1979 


Gas Revenues $ 28,917 $ 31,113 $ 34,262 $ 41,558 
Cost of gas $ 17,585 $ 19,727 $ 20,621 $ 23,932 
Depreciation 1,012 1,073 1,131 1,433 
Other operating expenses 5,879 7,024 - 8,990 11,71 
Operating expenses $ 24,476 $27,824 $30,742 $37,080 
Operating income $ 4,441 $ 3,289 $ 3,520 $ 4,478 
Income Tax provision (628) (116) (13) (312) 
Other Income 211 178 307 296 
Allowance for funds used 
during construction 34 27 22 43 
Interest allocated to fuel cost a/ 315 411 (88) 
Income before charges a $ 4,373 $ 3,789 $ 3,748 $ 5,335 
Interest expense $ 2,624 $ 2,829 $ 2,994 $ 3,523 
Redeemable preferred dividends 219 209 199 189 
Junior preferred dividends 110 110 110 110 
Senior charges $(2,953) $(3,148) $(3,303) $(3,822) 
Earnings for common $ 1,420_ $641 $445 $ 1,513 












































* As restated in 1978 
a/ Lowell portion of accounting procedures described in Footnote to consolidated income statement. 
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Appendix D 


Comparison of: pro forma gross and net income of merged 
company with gross and net income of Lowell 





- 000 omitted - 


COLONIAL 


LOWELL 








Income before Income for 
Senior Charges Common shares a/ 


Incane before  Incane for 
Senior Charges Common Shares % 





1975 $ 8,173 $1,365 
1976 6,620 b/ 208 
1977 6,595 30 
1978 8,559 1,117 
1979 8,339 aol 
1980 10,722 2,367 





$ 4,737 $1,420 30. 
3,789 641 16. 
3,748 445 ll. 
5,335 1,513 28. 
4,541 624 13. 
6,520 2,229 34. 


xf Including earnings on 57,206 Lowell minority shares, which are included pro forma as two Colonial shares outstanding. 


of Excluding $742,000 life insurance recovery in 1976. 
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TRUST INDENTURE ACT OF 1939 
Release No. 645/July 30, 1981 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
July 20, 1981 at 5:30 P.M. Eastern Daylight Time 
to request a hearing on an application by Wang 
Laboratories, Inc. (the ‘““Company”), pursuant to 
Section 310 (b)(1)(ii) of the Trust Indenture Act of 
1939 declaring that the trusteeship of the Chase 
Manhattan Bank under two indentures of the Com- 
pany and under an indenture of Wang Laborato- 
ries (N.A.) N.V. and the Company, as Guarantor, 
is not so likely to involve a materal conflict of inter- 
est as to make it necessary to disqualify the 
Chase Manhattan Bank from acting as trustee. 
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TRUST INDENTURE ACT OF 1939 
Release No. 646/July 30, 1981 


The Securities and Exchange Commission has 
issued an order under the Trust Indenture Act of 
1939 on application of Wang Laboratories, Inc. 
(the ‘‘Company’’) that the trusteeship of The 
Chase Manhattan Bank under two indentures of 
the Company and under an indenture of Wang 
Laboratories (N.A.) N.V. and the Company, as 
Guarantor, is not so likely to involve a material 
conflict of interest as to make it necessary to dis- 
qualify The Chase Manhattan Bank from acting as 
trustee. 


Note: While the application was timely and proper- 
ly noticed in the Federal Register it was in- 
advertently omitted from the Docket. 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11869/July 24, 1981 


In the Matter of 


FIRST INVESTORS TAX EXEMPT FUND, INC. 
120 Wall Street 
New York, NY 10005 


(812-4889) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 11(a) OF THE 
ACT APPROVING THE TERMS OF CERTAIN 
OFFERS OF EXCHANGE AND PURSUANT TO 
SECTION 6(c) OF THE ACT EXEMPTING APPLI- 
CANT FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that First Investors 
Tax Exempt Fund, Inc. (‘Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on 
June 9, 1981, and an amendment thereto on 
July 7, 1981, requesting an order, pursuant to 
Section 11(a) of the Act, approving the terms of 
certain proposed exchanges and, pursuant to Sec- 
tion 6(c) of the Act, exempting Applicant from the 
provisions of Section 22(d) of the Act to permit the 
sale of shares at a reduced sales charge to partici- 
pants in reinvestment program proposed to be 
offered to unitholders of New York Insured Munici- 
pal Bond Trust Series 1 and Subsequent Series 
(“NY/IMBT’), and unitholders of Pennsylvania In- 
sured Municipal Bond Trust Series 1 and Subse- 
quent Series (“P/IMBT’), unit investment trusts 
registered under the Act (NY/IMBT and P/IMBT 
are hereinafter collectively referred to as the 
“Trusts’). All interested persons are referred to 
the application on file with the Commission for a 
statement‘of the representations contained there- 
in, which are summarized below. 


Applicant states that its investment objective is to 
provide a high level of tax exempt interest income 
by investing in a professionally managed portfolio 
of obligations issued by or on behalf of states, ter- 
ritories, and possessions of the United states, the 
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District of Columbia and their political subdivi- 
sions, agencies and instrumentalities, the interest 
on which is exempt from federal income tax, and 
the principal and interest payments of which are 
insured by an independent insurance company. 
First Investors Management Company, Inc. (‘Ad- 
viser’), is Applicant's investment adviser. Appli- 
cant states that the Trusts are sponsored by Van 
Kampen Felkin & Merritt, Inc., a broker-dealer reg- 
istered under the Securities Exchange Act of 
1934. According to the application, the Trusts 
seek to obtain income which is exempt from feder- 
al income taxation and to conserve capital through 
investment by each series of the Trusts in interest 
bearing obligations which, in the opinon of bond 
counsel, are exempt from federal tax and from 
state and local income taxes when held, respec- 
tively by New York and Pennsylvania residents. 


Applicant states that its shares are offered for sale 
to the public at net asset value plus a sales charge 
which varies from 7.25% to 1.25% (of the offering 
price) based upon the amount invested. The mini- 
mum initial investment in Applicant is $2,000 
and subsequent investments must be made in 
amounts of $500 or more. According to the appli- 
cation, shareholders of Applicant may reinvest div- 
idends declared on shares of Applicant at the net 
asset value in effect at the close of business on 
the dividend payment date. 


Applicant proposes to permit unitholders of the 
Trusts to reinvest their distributions of interest, 
capital gains and principal on units of the Trusts 
and in the case of existing unitholders of P/IMBT, 
past distributions and any other investments previ- 
ously made to the Pennsylvania Tax-Free Income 
Trust (“Income Trust’), in shares of Applicant at 
net asset value plus a sales charge of 0.4%, a pur- 
chase price which is less than the current public 
offering price described in Applicant’s propectus, 
without regard to Applicant's minimum initial in- 
vestment requirements. The application states that 
all unitholders of the Trusts will be eligible to par- 
ticipate in the reinvestment programs, but will be 
required to reinvest the entire amount of all semi- ~ 
annual, quarterly or monthly distributions from any 
series of the Trusts. The application further states 
that: (1) existing unitholders will be notified of the 
reinvestment privilege and asked to indicate their 
interest in reinvesting distributions, and (2) 
unitholders of the Trusts will be provided with a 
prospectus of Applicant prior to becoming partici- 
pants in the reinvestment plans. Applicant states 
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that each prospectus of future series of the Trusts 
will disclose the existence of the reinvestment 
privilege and provide a means for unitholders to 
indicate interest in reinvesting distributions in 
shares of Applicant. Unitholders who have elected 
to participate in the reinvestment program will, ac- 
cording to the application, be entitled to all rights 
of any shareholder of Applicant, but will not be en- 
titled to a reduced sales charge for quantity pur- 
chases of Applicant’s shares and will not have the 
right to exchange shares of Applicant acquired 
pursuant to the reinvestment program for shares 
of other companies managed by the Adviser. The 
application states that any participant wishing to 
purchase shares of Applicant outside the reinvest- 
ment programs will be required to satisfy the mini- 
mum investment requirements of Applicant, which 
are set forth above. 


According to the application: (1) on each Trust dis- 
tribution date, or immediately thereafter, the trust- 
ee for the Trusts will forward funds representing 
participant's distributions of interest income, capi- 
tal gains and principal to Applicant's transfer agent 
who will purchase shares of Applicant for each 
participant at the net asset value per share next 
determined after receipt of the purchase order, 
and (2) the transfer agent will maintain separate 
accounts for each participant in the reinvestment 
program and will mail confirmations concerning 
transactions to each participant. The application 
further states that a participant may elect to termi- 
nate participation in the reinvestment program and 
receive future distributions in cash by notifying the 
trustee for the Trusts in writing at least five days 
prior to the distribution date. 


As noted above, existing unitholders of P/IMBT 
who previously elected a reinvestment plan with 
the Income Trust similar to that of the Fund and 
authorized by |.C. Release No. 10607, dated Feb- 
ruary 27, 1979, would be permitted to exchange 
units of the Income Trust representing their initial 
investment in the Income Trust, as well as prior 
P/IMBT distributions of principal and interest in- 
vested in the Income Trust, for shares of the Fund 
on the basis of the relative net asset values of the 
units so exchanged at the time of the exchange, 
plus a sales charge of 0.4%. The exchange would 
be accomplished by the redemption of the shares 
of the Income Trust at net asset value next deter- 
mined after receipt of the shareholders request for 
exchange and the reinvestment of the proceeds 
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with a sales charge of 0.4%, in the shares of the 
Fund at their value next determined after receipt. 


Applicant states that its prospectus will be 
amended to state that unitholders of the Trusts will 
be permitted to invest their distributions in shares 
of Applicant at net asset value per share plus a re- 
duced sales charge of 0.4% of the offering price, 
and states that the Adviser will retain the entire 
0.4% sales charge and will bear distribution ex- 
penses associated with the reinvestment pro- 
grams. 


Section 11(a) of the Act provides, in pertinent part, 
that it is unlawful for any registered open-end in- 
vestment company or principal underwriter thereof 
to make an offer to the holders of its securities or 
of the securities of any other open-end company 
to exchange their shares for shares of the same or 
another such company on any basis other than the 
relative net asset values of the respective securi- 
ties unless the terms of the offer have first been 
submitted to and approved by the Commission. 
Applicant, therefore, requests an order approving 
the exchange of prior Income Trust reinvestments 
for Fund shares on the basis of relative asset 
values, plus a 0.4% sales charge. Applicant states 


that the purpose of the Income Trust exchange 
privilege is to permit P/IMBT shareholders electing 
to participate in the Funds reinvestment program 
to consolidate their investments into one fund. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell 
any redeemable security issued by it except either 
to or through a principal underwriter for distribution 
or at a current public offering price described in 
the prospectus, and, if such class of security is 
being currently offered to the public by or through 
an underwriter, no principal underwriter of such 
security and no dealer shall sell any such security 
to any person except a dealer, a principal under- 
writer, or the issuer, except at a current public of- 
fering price described in the prospectus. Accord- 
ingly, Applicant requests an exemption from the 
provisions of Section 22(d) of the Act to permit the 
sale of its shares at a reduced sales charge to par- 
ticipants in the reinvestment programs proposed 
to be offered by the Trusts. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally 
or unconditionally exempt any person, security, or 
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transaction, or any class or classes of persons, 
securities, or transactions, from any provisions of 
the Act or of any rule or regulation thereunder, if 
and to the extent that such exemption is necessa- 
ry Or appropriate in the public interest and consist- 
ent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. 


Applicant submits that Section 22(d) of the Act is 
intended to ensure that all investors purchase in- 
vestment company securities on an equal basis 
and to prevent dilution of existing shareholders’ 
equity. It asserts that because participants in the 
reinvestment program will be required to purchase 
shares at current net asset vaiue plus a sales 
charge, the equity of existing shareholders will not 
be diluted. Applicant further asserts that the re- 
duced sales charge is fair and equitable and in the 
best interests of Applicant's shareholders. In sup- 
port of these assertions, Applicant states that it 
believes that the sales costs associated with sales 
made pursuant to the reinvestment program will 
be lower than the costs associated with other 
sales of its shares. Applicant submits that such 
savings should be passed on to investors in the 
form of lower sales charges, and states that it be- 
lieves the 0.4% sales charge to be sufficient to 


cover the increase in distribution expenses arising 
from the program. Applicant further states that its 
shareholders will benefit from the reinvestment 
program because an increase in Applicant’s cash 
flow will enable it to meet redemptions without 
liquidating investments in its portfolio and will ena- 
ble it to diversify further its securities holdings. 


Therefore, Applicant submits that the approval and 
exemption it requests are appropriate in the public 
interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN That any interested 
person may, not later than August 18, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
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or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11870/July 24, 1981 


In the Matter of 


MIDWEST INCOME TRUST 
522 Dixie Terminal Building 
Cincinnati, Ohio 45202 


(812-4876) 


ORDER AMENDING AN ORDER OF EXEMPTION 
GRANTED PURSUANT TO SECTION 6(c) OF 
THE ACT EXEMPTING APPLICANT FROM THE 
PROVISIONS OF SECTION 2(a)(41) OF THE 
ACT AND RULES 2a-4 AND 22c-1 THEREUNDER 


Midwest Income Trust (‘Applicant’), an open-end, 
diversified, management investment company reg- 
istered under the Investment Company Act of 
1940 (‘Act’), filed an application on May 11, 1981, 
requesting an order to amend an existing order of 
exemption granted on October 28, 1980, to its 
predecessor, Midwest Income Investment Compa- 
ny (“MIIC”’), pursuant to Section 6(c) of the Act ex- 
empting MIIC from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit MIIC 
to use the amortized cost valuation method to 
price its shares for sale, redemption and repur- 
chase (Investment Company Act Release No. 
11415). 


On June 17, 1981, a notice was issued of the filing 
of the application (Investment Company Act Re- 
lease No. 11819). The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the 


Act, that the application for an amendment of an 
order of exemption from the provisions of Section 
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2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent requested, be and here- 
by is, granted, effective forthwith subject to those 
conditions to which Applicant has consented and 
which are set forth in Investment Company Act 
Release No. 11819. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11871/July 24, 1981 


In the Matter of 


INA CASH FUND, INC. 
3411 Silverside Rd. 
Wilmington, Delaware 19810 


(812-4883) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


INA Cash Fund, Inc. (‘Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified management 
investment company, filed an application on 
June 3, 1981, and an amendment thereto on 
July 2, 1981, requesting an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, ex- 
empting Applicant, subject to conditions, from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent necessary 
to permit Applicant to value its portfolio securities 
and instruments according to the amortized cost 
valuation method. 


On June 25, 1981, a notice (Investment Company 
Act Release No. 11830) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
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ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to those conditions to which Ap- 
plicant has consented and which are set forth in 
Investment Company Act Release No. 11830. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11872 /July 24, 1981 


In the Matter of 


NORDDEUTSCHE LANDESBANK 
GIROZENTRALE 

% Michael Gruson, Esq. 

Shearman & Sterling 

53 Wall Street 

New York, New York 10005 


(812-4879) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT EX- 
EMPTING APPLICANT FROM ALL PROVISIONS 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Norddeutsche 
Landesbank Girozentrale (‘Applicant’) filed an ap- 
plication on May 14, 1981, and an amendment 
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thereto on July 10, 1981, for an order of the Com- 
mission pursuant to Section 6(c) of the Investment 
Company Act of 1940 (‘Act’) exempting Applicant 
from all provisions of the Act. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it was formed in 1970 as a re- 
sult of the merger of four banks and that it was in- 
corporated by special act of the State of Lower 
Saxony, one of the eleven States constituting the 
Federal Republic of Germany. It is the tenth 
largest bank in the Federal Republic of Germany 
and is among the top 75 largest banks in the 
world. At December 31, 1979, it had assets of ap- 
proximately $23.8 billion and paid-in capital of 
$203,869,470. This capital was contributed by the 
State of Lower Saxony and by the State controlled 
Savings Bank and Giro Association of Lower Sax- 
ony. These contributors are in effect Applicant’s 
stockholders and are also guarantors of its obliga- 
tions if Applicant’s asseis are insufficient to satisfy 
its obligations. In addition to its central administra- 
tive office of Georgsplatz 1, D-3000 Hanover 1, 
Federal Republic of Germany, Applicant also has 
288 branches in the Federal Republic of Germany 
and a wholly-owned subsidiary in Luxembourg. 


Applicant states that it performs all of the functions 
of a typical commercial bank. At December 31, 
1979, deposits comprised 37.3% and bonds and 
notes 44.2% of Applicant total liabilities (including 
capital). Approximately 92.3% of these deposits 
were from German individuals or entities. On the 
same date, loans constituted approximately 73.8% 
of Applicant's total assets. Interest on these loans 
accounted for approximately 73.5% of Applicant's 
gross income in 1979. Approximately 94.2% of 
these loans were extended to German individuals 
or entities. 


Applicant states that, in addition to its deposit and 
lending activities, it also provides other banking 
services such as investment and portfolio man- 
agement and corporate analysis and advisory 
services. This activity accounted for less than 1% 
of Applicant's gross income for the year ending 
December 31, 1979. Further, Applicant provides 
leasing and factoring services and acts as a state 
and municipal bank for the State of Lower Saxony 
and its municipalities, and as a clearing bank for 
all savings banks located in Lower Saxony. Appli- 
cant also engages in various types of investment 
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banking activities outside of the United States, 
and, to some extent, in the trading of foreign and 
domestic securities. 


Applicant states that it is subject to extensive su- 
pervision and regulation by the Bundes auf 
Sichstsamt fuer das Kreditwesen (Federal Banking 
Supervisory Authority), by the Deutsche Bundes- 
bank (German Centrai Bank), and by the State of 
Lower Saxony. Applicant states that it is subject to 
a variety of regulatory requirements which pertain 
to, among other things, the maintenance of ade- 
quate equity capital and liquidity, foreign ex- 
change limitations, and credit diversification. In 
addition, Applicant states that it must report regu- 
larly to the Federal Banking Supervisory Authority 
which can conduct examinations of and impose 
sanctions on Applicant in order to maintain compli- 
ance with banking regulations. Applicant also 
states that its non-bank depositors are protected 
by a Sicherungreserve (Guaranty Fund) and that 
Applicant is entitled to financial support from the 
Liquiditaets-Konsortialbank GmbH (Liquidity Con- 
sortium Bank) in case of a liquidity squeeze. 


Applicant proposes to offer, issue and sell in the 
United States prime quality commercial paper (the 
“Notes’’) in bearer form and denominated in 
United States dollars, for the purpose of providing 
an additional source of supply of United States 
dollars to supplement dollars currently obtained in 
the Eurodollar market. It is asserted that the Notes 
will be in denominations of $100,000 or more and 
will be sold by Applicant to a registered United 
States securities dealer which will reoffer the 
notes as principal to institutional investors and 
other individuals and entities in the United States 
who normally purchase commercial paper. Appli- 
cant states that it undertakes to insure that the 
Notes will not be advertised or otherwise offered 
for sale to the general public. Applicant states that 
the aggregate principal amount of the Notes to be 
outstanding at any time is not expected to exceed 
$300 million. Applicant states that, as direct liabili- 
ties of Applicant, the Notes will rank pari passu 
among themselves and equally with all other 
unsecured indebtedness of Applicant, including 
deposit liabilities, and ahead of its equity capital. 


Applicant states that it is intended that the Notes 
be sold without registration under Section 5 of the 
Securities Act of 1933, as amended (‘Securities 
Act’) in reliance upon an opinion of Applicant's 
United States counsel that the offering will qualify 
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for the exemption from the registration require- 
ments of the Securities Act provided for certain 
short-term commercial paper by Section 3(a)(3) 
thereof. Applicant asserts that it will not proceed 
with its proposed offering until it has received such 
an opinion. Applicant states that it does not re- 
quest Commission review or approval of such 
opinion, and the Commission expresses no opin- 
ion as to the availability of any such exemption. 
Applicant further asserts that it is not subject to 
the reporting requirements of the Securities Ex- 
change Act of 1934, as amended, and will not be- 
come subject to such requirements in connection 
with the issuance and sale of the Notes. 


Applicant asserts that its presently proposed issue 
of securities and any future issue of debt securi- 
ties will be conditioned upon the receipt, prior to 
issuance, of one of the three highest investment 
grade ratings from at least one of the nationally 
recognized statistical rating organizations. Appli- 
cant further represents that its United States coun- 
sel will have certified that such a rating has been 
received.' 


Applicant undertakes to insure that each offeree 
who has indicated an interest in the Notes will re- 
ceive, prior to any sale of Notes to such offeree, a 
memorandum describing Applicant's business and 
containing Applicant's most recent publicly avail- 
able annual financial statements audited in ac- 
cordance with German accounting principles, and 
its most recent publicly available unaudited semi- 
annual balance sheet. Applicant asserts that such 
memorandum will describe the material differ- 
ences between German accounting principles ap- 
plicable to German commercial banks and ‘“‘gener- 
ally accepted accounting principles” applicable to 
United States commercial banks. Applicant states 
that such memorandum will be at least as compre- 
hensive as those customarily used in offering com- 





‘Provided, however, that no such rating shall be 
required to be obtained if in the opinion of United 
States counsel for the Applicant, such counsel 
having taken into account for the purposes thereof 
the doctrine of “integration” referred to in Rule 
146, 1933 Act Release Nos. 4434 (Dec. 6, 1961), 
4552 (Nov. 6, 1962) and 4708 (July 9, 1964) and 
various “no-action” letters made public by the 
Commission, an exemption from registration is 
available with respect to such issue under Section 
4(2) of the Securities Act. 
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mercial paper in the United States and will be 
updated promptly to reflect material changes in 
Applicant’s financial condition. 


Applicant states that it will appoint a bank in the 
United States as its authorized agent to issue the 
Notes from time to time and will appoint such bank 
as agent to accept any process which may be 
served in any action based on the Notes, or any 
other securities it may offer in the future which will 
be limited to debt securities, or arising out of the 
sale thereof and instituted in any State or Federal 
court by the holder of any Note. Applicant asserts 
that it will accept the jurisdiction of any State or 
Federal court in the City and State of New York in 
respect of any such action, and that its appoint- 
ment of an authorized agent to accept service of 
process and its consent to jurisdiction will be irrev- 
ocable until all amounts due and to become due in 
respect of the Notes or other securities have been 
paid. Applicant also states that it will be subject to 
suit in any other court in the United States which 
would have jurisdiction because of the manner of 
the offering of the Notes or other debt securities, 
or otherwise. 


Applicant represents that it may, from time to time, 
offer other debt securities for sale in the United 
States, but not shares of its capital stock. Appli- 
cant states that it undertakes to ensure that any 
future offerings of its securities in the United 
States will be done on the basis of disclosure doc- 
uments at least as comprehensive in their descrip- 
tion of Applicant, its business and its financial con- 
dition as is customary for similar offerings in the 
United States, and that Applicant undertakes to 
provide this disclosure material to each offeree 
who expresses an interest in any such offering, 
prior to sale. Furthermore, Applicant undertakes to 
update promptly any such documents to reflect 
material changes in Applicant’s financial condition. 
Applicant consents to having any order granting 
the relief requested under Section 6(c) of the Act 
expressly conditioned on Applicant’s compliance 
with the aforementioned undertakings concerning 
disclosure documents. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean any issuer which engages or pro- 
poses to engage in the business of investing, rein- 
vesting, owning, holding or trading in securities, 
and owns or proposes to acquire investment secu- 
rities having a value exceeding 40 per cent of the 
value of such issuer’s total assets (exclusive of 
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government securities and cash items) on an 
unconsolidated basis. Applicant states that it is 
applying to the Commission because as “invest- 
ment companies” under the Act. 


Section 6(c) provides that the Commission, by 
order upon application, may exempt any person 
from the provisions of the Act if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Applicant requests an order pursuant to Section 
6(c) of the Act exempting it from all provisions of 
the Act. Applicant represents that compliance with 
a number of the substantive provisions of the Act 
would conflict with its commercial banking prac- 
tices and that Applicant would be precluded from 
selling securities in the United States if it were re- 
quired to register as an investment company. Ap- 
plicant further asserts that, absent an exemption, 
it would be denied access to the only dollar- 
denominated commercial paper market in exist- 
ence. 


Applicant represents that foreign banks have a 
particular need for access to a dollar-denominated 
commercial paper market. Applicant asserts that 
such foreign banks require access to a source of 
dollars to protect against even a small disruption 
in the Eurodollar market. Applicant further states 
that granting an exemptive order pursuant to Sec- 
tion 6(c) of the Act would contribute to the stability 
of the international financial markets and would 
benefit institutional and other sophisticated inves- 
tors in the United States who otherwise would be 
precluded from purchasing securities issued by 
foreign banks. Applicant also represents that it is 
subject to extensive regulation by German banking 
authorities and that such regulation affords protec- 
tion to investors beyond that provided in the Act. 
Applicant asserts that a commercial bank, such as 
Applicant, is necessarily a different type of institu- 
tion from an investment company and is a type of 
institution not intended to be subject to the Act's 
requirements. Applicant concludes that granting 
an exemptive order pursuant to Section 6(c) of the 
Act would be necessary and appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 18, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rites and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11873/July 24, 1981 


In the Matter of 


SCUDDER MANAGED RESERVES, INC. 
175 Federal Street 
Boston, MA 02110 


(811-2489) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 
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Scudder Managed Reserves, Inc. (‘Applicant’), 
an open-end, diversified management investment 
company registered under the Investment Compa- 
ny Act of 1940 (‘Act’), filed an application on 
April 29, 1981, for an order of the Commission 
pursuant to Section 8(f) of the Act declaring that 
Applicant has ceased to be an investment compa- 
ny as defined by the Act. 


On June 12, 1981, a notice (Investment Company 
Act Release No. 11817) was issued of the filing of 
said application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order would be issued as of course un- 
less a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


If 1S HEREBY ORDERED, pursuant to Section 
8(f) of the Act, that the registration of Scudder 
Managed Reserves, Inc. shall cease to be in ef- 
fect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11874/July 27, 1981 


In the Matter of 


DEN NORSKE CREDITBANK 
Kirkegt. 21 
Oslo 1, Norway 


(812-4869) 
NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT EX- 


EMPTING APPLICANT FROM ALL PROVISIONS 
OF THE ACT 
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NOTICE IS HEREBY GIVEN that Den norske 
Creditbank (‘Applicant’) filed an application on 
May 4, 1981, and an amendment thereto on 
July 27, 1981, for an order of the Commission pur- 
suant to Section 6(c) of the Investment Company 
Act of 1940 (‘Act’) exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it was established in Olso in 
1857 and is now the largest commercial bank in 
Norway with consolidated assets of 
$5,472,200,000 at December 31, 1980. It is a pub- 
licly owned bank whose shares are traded on the 
Oslo Stock Exchange. It has approximately 110 of- 
fices and branches in Norway, a wholly-owned 
subsidiary in Luxembourg and representative of- 
fices in Cairo, Dubai, Dusseldorf, Hong Kong, 
Houston, Sao Paulo, Singapore, Sydney and 
Tokyo. 


Applicant states that it performs all services of a 
typical commercial bank. At December 31, 1980, 
deposits totaled approximately $4,539,200,000, 
77.5% of which are from Norwegian individuals 
and entities. At December 31, 1980, loans consti- 
tuted 59.2% of Applicant's total assets, and inter- 
est on such loans accounted for 64.4% of its con- 
solidated income. Applicant also states that, in 
addition to its deposit and lending business, it en- 
gages in such banking services as leasing and 
factoring, transactions in foreign currency, adviso- 
ry services especially to the petroleum and ship- 
ping industries and investment management. In 
addition, Applicant participates in investment 
banking activities although annual revenues from 
such activities in the past five years never ex- 
ceeded 2% of its annual consolidated gross reve- 
nues. 


Applicant further represents that it is extensively 
regulated pursuant to Norwegian banking laws 
which provide for supervision by the Inspectorate 
of Banks to which it must report regularly. The In- 
spectorate makes local inspection of each individ- 
ual banks and has extensive investigatory powers. 
In addition, Norwegian law regulates Applicant's 
lending activities and liquidity, establishes mini- 
mum capitalization requirements, limits its invest- 
ment activities and regulates its corporate struc- 
ture. Norwegian law also requires commercial 
banks to contribute their proportional share to a 
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common Security Fund which supports activities of 
member banks experiencing financial difficulties, 
and the Governor of the Norwegian Central Bank 
has stated in a report to the Norwegian Parliament 
that the Central Bank would provide sufficient 
loans to a Norwegian commercial bank to assure 
that such bank did not default on its obligations. 


Applicant proposes to issue and sell unsecured 
prime quality commercial paper (the “Notes’’) de- 
nominated in United States dollars, in order to pro- 
vide an alternative source of supply of United 
States dollars. It is stated that under this proposal 
no Note will be in a denomination smaller than 
$100,000. The Notes will be issued and sold by 
Applicant to a commercial paper dealer in the 
United States which will reoffer the Notes as prin- 
cipal to investors in the United States. Applicant 
represents that the Notes will not be advertised or 
otherwise offered for sale to the general public, 
but instead will be sold by a registered United 
States securities dealer to institutional investors 
and other entities and individuals who normally 
purchase commercial paper notes. Applicant also 
states that it undertakes to ensure that each 
offeree of the Notes will receive prior to purchase 
a memorandum which briefly describes Applicant's 
business and includes its most recent publicly 
available annual financial statements, which shall 
have been audited in a manner customarily done 
for Applicant by Norwegian auditors. Applicant 
represents that such memorandum will describe 
any material differences between accounting prin- 
ciples applied in the preparation of such financial 
statements and “generally accepted accounting 
principles” employed by United States banks. Ap- 
plicant states that such memorandum will be at 
least as comprehensive as those customarily used 
in offering commercial paper in the United States 
and will be updated periodcially to reflect material 
changes in Applicant’s financial condition. 


The application states that the notes will be direct 
liabilities of the Applicant and will rank pari pasu 
among themselves and equally with all deposit lia- 
bilities of Applicant and all other unsecured, 
unsubordinated indebtedness of the Applicant, 
and prior to any subordinated indebtedness of Ap- 
plicant, including the claims of holders of Appli- 
cant’s capital stock. Applicant plans to sell the 
notes without registration under the Securities Act 
of 1933 (the “1933 Act’), in reliance upon a writ- 
ten opinion of its United States counsel that the 
notes will qualify for the exemption from the regis- 
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tration requirements of the 1933 Act provided for 
certain short-term commercial paper by Section 
3(a)(3) thereof. Applicant states that it will not 
issue or sell the notes until it has received such 
opinion letter. Applicant does not request Commis- 
sion review or approval of such opinion letter and 
the Commission expresses no opinion as to the 
availability of any such exemption. Applicant fur- 
ther represents that the presently proposed issue 
of securities and all future issues of securities in 
the United States shall have received prior to their 
respective issuances one of the three highest in- 
vestment grade ratings from at least one of the na- 
tionally recognized statistical rating organizations 
and that its United States counsel shall have certi- 
fied that such rating has been received, provided, 
however, that no such rating shall be required to 
be obtained if in the opinion of United States coun- 
sel for Applicant, such counsel having taken into 
account for the purpose thereof the doctrine of in- 
tegration referred to in Rule 146 under the Securi- 
ties Act of 1933 and various no-action letters 
made public by the Commission, an exemption 
from registration is available with respect to such 
issue pursuant to Section 4(2) of the 1933 Act. Ap- 
plicant further represents that it is not subject to 
the reporting requirements of the Securities Ex- 
change Act of 1934 and will not become subject to 
such requirements in connection with the issuance 
and sale of the Notes. 


Applicant states that it will appoint its special 
United States counsel as its agent to accept any 
process which may be served in any action based 
on the Notes and instituted by the holder of any 
Note in any state or federal court. Applicant further 
states that it will expressly accept the jurisdiction 
of any state or federal court in the City and State 
of New York in respect of any such action, and 
that such appointment of an authorized agent to 
accept service of process and such consent to ju- 
risdiction will be irrevocable until all amounts due 
and to become due in respect of the Notes have 
been paid by Applicant. Applicant represents that 
it will also be subject to suit in any other court in 
the United States which would have jurisdiction. 


Applicant states that it may, from time to time, 
offer other debt securities, but not including 
shares of its capital stock, for sale in the United 
States. Applicant represents that any such future 
offering of its securities in the United States will be 
done on the basis of disclosure documents at least 
as comprehensive in their description of Applicant, 
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its business and its financial condition as those 
customarily used in United States offerings of 
such securities and undertakes to ensure that 
each offeree of such securities will be provided 
with such disclosure documents. Applicant states, 
in connection with any future offering in the United 
States of its securities, that it will appoint an agent 
to accept any process which may be served in any 
action based on any such security and institued in 
any state or federal court by the holder of any 
such security. Applicant further represents that it 
will expressly accept the jurisdiction of any state 
or federal court in the City and State of New York 
in respect of any such action, and that such ap- 
pointment of an agent to accept service of process 
and such consent to jurisdiction will be irrevocable 
so long as such securities remain outstanding and 
until all amounts due and to become due in re- 
spect of such securities have been paid. Applicant 
states that it will also be subject to suit in any 
other court in the United States which would have 
jurisdiction. Applicant consents to having any 
order granting the relief requested under Section 
6(c) of the Act expressly conditioned upon its com- 
pliance with its undertakings regarding disclosure 
documents. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean any issuer which is engaged or pro- 
poses to engage in the business of investing, rein- 
vesting, owning, holding, or trading in securities, 
and owns or proposes to acquire investment secu- 
rities having a value exceeding 40 per cent of the 
value of such issuer's total assets (exclusive of 
government securities and cash items) on an 
unconsolidated basis. 


Applicant requests an order pursuant to Section 
6(c) of the Act exempting it from all provisions of 
the Act. Section 6(c) provides that the Commis- 
sion, by order upon application, may exempt any 
person from the provisions of the Act if and to the 
extent that such exemption is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ap- 
plicant states that it is applying to the Commission 
because of uncertainty whether or not foreign 
commercial banks would be defined as “invest- 
ment companies” under the Act. 


Applicant contends that approval of its application 
is both necessary and appropriate in the public in- 
terest. Because compliance with the Act would 
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conflict with its commercial banking practices, Ap- 
plicant would effectively be precluded from selling 
securities in the United States if it is required to 
register as an investment company. Applicant as- 
serts that its activities are extensively regulated by 
the Norwegian banking authorities and that the 
limitations imposed by Norwegian laws afford sub- 
stantial protection to investors in debt securities. 
Applicant claims that a commercial bank, such as 
itself, is substantially different from the typical in- 
vestment company that Congress intended the Act 
to regulate, and that Applicant’s activities do not 
lend themselves to the abuses which the provi- 
sions of the Act were designed to prevent. Finally, 
Applicant asserts that there is ample investor pro- 
tection provided by the 1933 Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 21, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing request or upon the Commis- 
sion’s own motion. Persons who request a hear- 
ing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11875/July 27, 1981 


In the Matter of 


FRANKLIN TAX-EXEMPT MONEY FUND 
155 Bovet Road 
San Mateo, California 94402 


(812-4892) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Franklin Tax- 
Exempt Money Fund (‘Applicant’), an open-end, 
diversified, management investment company reg- 
istered under the Investment Company Act of 
1940 (‘‘Act’’), filed an application on June 11, 
1981, and an amendment thereto on July 17, 
1981, and for an order pursuant to Section 6(c) of 
the Act, exempting Applicant from the provisions 
of Section 2(a) (41) of the Act and rules 2a—4 and 
22c-1 thereunder, to the extent necessary to per- 
mit it to use the amortized cost valuation method 
for the purpose of pricing its shares for sale, re- 
demption and repurchase. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it is a California corporation 
organized on March 18, 1980, to operate as a no- 
load fund and that its investment objectives are to 
provide substantial individual investors, banks, 
corporations and institutions with as high a level of 
income exempt from federal income taxes as is 
consistent with liquidity and preservation of capital 
through investment in short-term municipal obliga- 
tions, project notes and other municipal securities 
whose remaining time to maturity at time of pur- 
chase by Applicant is one year or less. Applicant 
represents that the dollar weighted average matu- 
rity of its portfolio will at all times be 120 days or 
less. Applicant further represents that at least 80% 
of its protfolio will be invested in securities rated 
not lower than Aa or MIG-2 by Moody’s !nvestor 
Services, Inc. (‘Moody's’) or AA by Standard & 
Poor's Corporation (“S&P”). The balance of the 
portfolio may be invested in unrated securities if 
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such securities are backed by the credit of the 
U.S. Government or meet standards equivalent to 
the quality described above. Applicant further rep- 
resents that it may also purchase the above de- 
scribed securities on a “when-issued” basis. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-—1 provides, in part, that no registered in- 
vestment compaiiy or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an 
order to purchase or to sell such security. 


Rule 2a—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security 
issued by a registered investment company used 
in computing its price for the purpose of distribu- 
tion, redemption and repurchase shall be an 
amount which reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or appropri- 
ate. Rule 2a—4 further states that portfolio securi- 
ties with respect to which market quotations are 
readily available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors and it would be incon- 
sistent generally with the provisions of Rule 2a-4 
for a ‘money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Applicant requests an exemption from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a—4 and 22c-1 thereunder to the extent neces- 
sary to permit it to value its portfolio securities 
using the amortized cost method of valuation. In 
support of its request, applicant represents that it 
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has been management's experience that in order 
to attract the sophisticated investors that will own 
shares representing a large portion of Applicant’s 
assets, Applicant must have a stable net asset 
value of $1.00 and a constant flow of investment 
income. Applicant states the use of the amortized 
cost method of valuation will enable it to provide 
these two features. Applicant also represents that 
there is normally a negligible discrepancy between 
market price and the amortized cost of municipal 
securities maturing within 120 days. Finally, Appli- 
cant represents that its directors have determined 
in good faith that, absent unusual or extraordinary 
circumstances, the amortized cost method of 
valuing portfolio securities is appropriate and pref- 
erable for Applicant and reflects the fair value of 
its securities. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant asserts that its application meets the 
standards of Section 6(c) of the Act in light of its 
management policies, and consents to the imposi- 
tion of the following conditions to any order 
granting the requested relief: 


1. In supervising Applicant’s operations and 
delegating specifical responsibilities involving 
portfolio management to Applicant's investment 
adviser, the board of directors of Applicant 
undertakes—as a particular responsibility within 
the overall duty of care owed to its sharehold- 
ers—to establish procedures reasonably de- 
signed, taking into account current market condi- 
tions and Applicant's investment objectives, to 
stabilize Applicant’s net asset value per share, as 
computed for the purpose of distribution, redemp- 
tion and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors of Applicant shall be the fol- 
lowing: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
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vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$1.00 amortized cost price per share, 
and the maintenance of records of such 
review. ' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 1% of 1 percent, a requirement 
that the board of directors will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
the $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or 
existing shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redeeming 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the aver- 
age maturity of portfolio instruments; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
directors’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 
the boards of directors’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direc- 
tors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 21, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and order issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11876/July 29, 1981 


In the Matter of 


PRECIOUS METALS HOLDINGS, INC. 
60 State Street 
Boston, Massachusetts 02109 


(812-4872) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING AN EXEMPTION FROM SEC- 
TION 2(a)(19) OF THE ACT TO THE EXTENT 
NECESSARY TO COMPLY WITH SECTION 
(15f)(1)(A) OF THE ACT. 


Precious Metals Holdings, Inc. (the “Applicant’’), a 
closed-end, diversified, management investment 
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company registered under the Investment Compa- 
ny Act of 1940 (‘Act’), filed an application on May 
8, 1981, and an amendment thereto on July 22, 
1981, pursuant to Section 6(c) of the Act, re- 
questing an Order of the Commission exempting 
Applicant from the provisions of Section 2(a)(19) 
of the Act to permit the election to Applicant's 
Board of Directors of Messrs. Stephen Hartwell 
and James R. Kleebiatt pursuant to a settlement 
agreement which has been reached among the 
parties to a shareholder derivative action involving 
Applicant entitled Stephen Hartwell, et al. v. 
Frederick G. P. Thorne, et al. In order to ensure 
Applicant’s compliance with Section 15(f)(1)(A) of 
the Act and to continue the policy of Applicant of 
having a high proportion of directors who are not 
interested persons, the Applicant requested an ex- 
emption from the provisions of Section 2(a)(19) of 
the Act to the extent necessary to permit it to com- 
ply with the provisions of Section 15(f)(1)(A) of the 
Act when Messrs. Hartwell and Kleeblatt become 
directors of Applicant. 


On June 24, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11828) of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
state that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


In substance, the aforementioned amendment of 
July 22, 1981, deletes the following sentence con- 
tained in Applicant's proposed notice which was 
attached as Exhibit “B” to the application, and 
thus included in the notice of the application 
issued in this matter. 


“Applicant states that Phoenix (Phoenix 
Investment Counsel of Boston, Inc.) has 
agreed to waive the contractual limita- 
tions placed on Applicant by the terms 
of its purchase and sale agreement with 
Harbor (Harbor Capital Management 
Company, Inc.) with respect to the num- 
ber of directors of Applicant who may be 
“interested persons” to the extent nec- 
essary to effect the settlement of the Lit- 
igation.” 


The amendment states that this sentence was in- 
advertently included in Applicant's proposed no- 
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tice. Entry of the requested order of the Commis- 
sion will have the effect of resolving the issue of 
the number of Directors of Applicant who may be 
“interested persons’ for purposes of Section 
15(f)(1)(A) of the Act, to the extent necessary, to 
allow implementation of the proposed settlement 
agreement in the above shareholder derivative ac- 
tion. 


The matter has been considered, and it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(19) of the Act solely for 
the purpose of Section 15(f)(1)(A) of the Act, to 
the extent requested, be, and hereby is granted, 
effective forthwith, subject to the condition that the 
United States District Court for Massachusetts ap- 
proves the above described, proposed settlement 
agreement. 


For the Commission, by the Division of Investment 


@’rerre pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11877/July 29, 1981 


In the Matter of 


HUTTON INVESTMENT PARTNERSHIP | 
One Battery Park Plaza 
New York, New York 10004 


(813-49) 


ORDER PURSUANT TO SECTION 6(b) OF THE 
ACT GRANTING EMPLOYEES’ SECURITIES 
COMPANY EXEMPTION FROM SECTIONS 
10(a), (b) AND (f), 14(a), 15(a), 16(a), 17(a), (d), 
(f) AND (g), 18(i), 23(c), 30(a), (b) AND (d), AND 
32 (a) AND GRANTING CONFIDENTIAL TREAT- 
MENT PURSUANT TO SECTION 45(a) OF THE 
ACT 


Hutton Investment Partnership | (“Partnership”), 
registered under the Investment Company Act of 
1940 (‘Act’) as a closed-end, non-diversified 
management investment company, filed an appli- 
cation on September 16, 1980, and amendments 
thereto on December 16, 1980, January 21, 1981, 
February 24, 1981, and March 13, 1981, pursuant 
to Section 6(b) of the Act for an order exempting 
the Partnership from all provisions of the Act or, 
alternatively, from Sections 10(a), 10(b), 10(f), 
14(a), 15(a), 16(a), 17(a), 17(d), 17(f), 17(g), 18(i), 
23(c), 30(a), 30(b), 30(d) and 32(a) of the Act. The 
application further requested an order pursuant to 
Section 45(a) of the Act granting confidential treat- 
ment for certain periodic reports filed with ihe 
Commission under Section 30 of the Act. 


On July 2, 1981, a notice was issued (Investment 
Company Act Release No. 11841) of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
pursuant to Section 6(b) of the Act that the re- 
quested exemptions should be granted as consist- 
ent with the protection of investors; and pursuant 
to Section 45(a) of the Act that public disclosure of 
the information contained in certain periodic re- 
ports to be filed by the Partnership with the Com- 
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mission under Section 30 of the Act is neither nec- 
essary nor appropriate in the public interest or for 
the protection of investors. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 
6(b) of the Act, that the application for exemption 
from the provisions of Sections 10(a), (b) and (f), 
14(a), 15(a), 16(a), 17(a), (d), (f) and (g), 18(i), 
23(c), 30(a), (b) and (d), and 32(a) of the Act, to 
the extent requested, be, and hereby is, granted, 
effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 
45(a) of the Act, that confidential treatment be 
granted for certain periodic reports described in 
the application and filed by the Partnership with 
the Commission pursuant to Sections 30(a) and 
(b) of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11878/July 30, 1981 


In the Matter of 


SIERRA CAPITAL COMPANY 
4929 Wilshire Boulevard 
Los Angeles, CA 90010 


(812-1096) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On July 2, 1981, a notice was issued (Investment 
Company Act Release No. 11846) of an applica- 
tion filed on June 5, 1980, and an amendment 
thereto on June 1, 1981, by Sierra Capital Compa- 
ny (“Applicant”), which is registered as a closed- 
end, non-diversified management investment com- 
pany under the Investment Company Act of 1940 
(“Act’’), for an order of the Commission, pursuant 
to Section 8(f) of the Act, declaring that Applicant 
has ceased to be an investment company. 
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The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT iS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Sierra Capital Compa- 
ny under the Act shall forthwith cease to be in ef- 
fect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9403/July 24, 1981 


SEC v. THE INVESTMENT BANKERS, INC., ET 
AL. (USDC, Colorado, Civil Action No. 81-1203) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Commission announced 
that on July 15, 1981 a Renewed Application For 
Preliminary Injunction, Request For Appointment 
of a Receiver and Freezing of Bank Accounts 
Based Upon Newly Discovered Evidence was filed 
in the U.S. District Court for the District of Colora- 
do, against defendants The Investment Bankers, 
Inc. (IBI), a Denver, Colorado brokerage firm, 
Richard A. Belknap, president, of Lakewood, Colo- 
rado and Billy Gene Chandler, director and office 
manager, of Aurora, Colorado. 


The Renewed Application recited that on Friday, 
July 10, 1981 the Complaint and Motion for a 
Temporary Restraining Order and Motion for Pre- 
liminary Injunction was filed seeking to enjoin the 
defendants from violating the anti-fraud, registra- 
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tion, net capital and customer protection provi- 
sions of the federal securities laws and the rules 
thereunder. 


According to the Renewed Application on July 10, 
upon representations from counsel for the defend- 
ants, that defendant IBI had ceased doing busi- 
ness as of July 2, 1981 and further, that IBI would 
continue that status until further order of the court, 
and based upon a telegram to plaintiff on July 2, 


1981 from defendant Belknap, president of IBI, «. 
plaintiff and defendant stipulated and agreed to 


the entry of an order entered by U.S. District Court 
Judge Sherman Finesilver on Friday, July 10, 
1981 which in sum and substance provided that 
IBI would not engage in any business whatsoever 
other than one transaction with Midwest Clearing 
Corporation. 


The Renewed Application alleged, and affidavits 
were filed in support, that on July 14, 1981 at 
noon, plaintiff discovered that defendant IBI, on 
July 10, 1981 issued in excess of 100 checks 
totalling approximately $812,238.04 payable to, 
among others, certain defendants and business 
associates. Checks totalling $87,517.80 were 
issued to two law firms as counsel for the defend- 
ants. In addition and in violation of the court's 
order on July 10, 1981 defendants issued a check 
to a customer on Monday, July 13, 1981 in the 
sum of $2,277.00. 


During a hearing before The Honorable Richard P. 
Matsch on the Commission’s Renewed Application 
on the afternoon of July 15 counsel for and the 
president of IBI consented to the appointment of a 
SIPC trustee for the liquidation of the business of 
IB!|. James H. Turner of the law firm of Gorsuch, 
Kirgis, Campbell, Walker & Grover, Denver, Colo- 
rado was appointed trustee. 





Litigation Release No. 9404/July 27, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
GERHARD HAASE (United States District Court 
for the District of Columbia, Civil Action No. 
81-1741) 


The Securities and Exchange Commission today 
announced that the United States District Court for 
the District of Columbia entered a Final Judgment 
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against Gerhard Haase (‘‘Haase’’) of Chicago, Illi- 
nois permanently enjoining him from violating Sec- 
tions 10(b), 13(d) and 16(a) of the Securities Ex- 
change Act of 1934 and Rules 10b-5, 13d-1 and 
16a-1 thereunder. Haase consented to the entry of 
the Final Judgment without admitting or denying 
the allegations in the Commission's Complaint 
which was filed simultaneously with the entry of 
the Final Judgment. 


The Commission alleged in its Complaint that 
Haase maintained, dominated and controlled the 
market in Driver-Harris common stock from Sep- 
tember 24, 1979 through October 26, 1979. The 
Commission alleged that this was carried out by 
Haase through purchases in ten personal ac- 
counts, and fifteen other accounts, over which he 
exercised sole discretion, for friends and relatives. 
These accounts were maintained at six brokerage 
firms in the Chicago area. It is further alleged that 
the purchase orders were usually for small 
amounts of stock and that many were placed at 
the end of the day. The Commission alleged that 
approximately one-third of the float in the stock 
and one-sixth of the outstanding stock was ac- 
quired by Haase for his personal and discretionary 
accounts. The Commission alleged that Haase’s 
trading substantially affected the volume and price 
of the stock during the above period, in which the 
price of the stock rose from $12% per share on 
September 24, 1979 to $17%, a nine year high, on 
October 3, 1979 and closed on October 29, 1979 
at $16. 


The Commission also alleged in its Complaint that 
Haase failed to file on a timely basis a statement 
on Schedule 13D or ownership reports in accord- 
ance with Sections 13(d) and 16(a), respectively, 
of the Securities Exchange Act and Rules 13D in 
February, 1980 which the Commission alleged 
contained untrue and misleading statements. The 
statement on Schedule 13D denied the existence 
of any contracts, arrangements, understandings or 
relationships with respect to the securities; failed 
to disclose the purchases through the discretiona- 
ry accounts and falsely stated the date of the 
event giving rise to the filing, according to,the 
Complaint. 
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Litigation Release No. 9405/July 27, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
AUTOMATED TECHNOLOGY CORPORATION 


United States District Court for the District of Co- 
lumbia Civil Action No. 81-1742 


The Commission announced today that it filed a 
civil injunctive action in the United States District 
Court for the District of Columbia against Auto- 
mated Technology Corporation (“ATC”) with of- 
fices at 300 Hudson Street, Hackensack, New Jer- 
sey 07601. The Commission’s Complaint alleges 
violations of the reporting provisions of the Feder- 
al securities laws and seeks a Judgment of Per- 
manent Injunction and Other Relief. 


The Complaint alleges that ATC, as part of a 
continuing course of violative conduct extending 
over several years, has failed to file with the Com- 
mission its Annual and Quarterly Reports on 
Forms 10-K and 10-Q for its fiscal year ended 
February 28, 1981, and fiscal quarter ended 
May 31, 1981, respectively. It requests that the 
Court order ATC to file these reports forthwith. In 
addition, the Commission requests that the Court 
enjoin ATC from further violation of the reporting 
provisions of the Federal securities laws. 





Litigation Release No. 9406/July 27, 1981 


S.E.C. v. MORTON PAUL KOMINSKY d/b/a/ 
MORTON KOMINSKY AND MORTON 
KOMINSKY, CV 81-1924 (E.D.N.Y. Nickerson, 
J.) 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission, announced that on June 11, 
1981, a complaint was filed in the United States 
District Court for the Eastern District of New York 
seeking injunctive relief against Morton Kominsky, 
a registered broker-dealer and its sole proprietor 
Morton Paul Kominsky, of 98 Cuttermill Road, 
Great Neck, New York, for violating and aiding and 
abetting violations of the broker-dealer registra- 
tion, net capital, bookkeeping, customer protec- 
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tion, margin, financial reporting, supplemental 
reporting and fingerprinting provisions of the Se- 
curities Exchange Act of 1934. 


The Commission's complaint alleged, among other 
things, that registrant, aided and abetted by 
Kominsky failed to: 


(1) maintain the minimum net capital re- 
quired by the rules of the Commis- 
sion; 


(2) make a deposit in registrant’s re- 
serve bank account as required; 


(3) prepare and maintain a current and 
detailed description of the posses- 
sion and control procedures it util- 
izes; 


(4) correctly calculate registrant’s re- 
serve bank account computation; 


(5) make immediate telegraphic notifica- 
tion and written confirmation to the 
Commission of registrant's failure to 
make a required deposit with re- 
spect to its reserve bank account 
computation; 


(6) make, maintain, and keep accurate, 
complete and available, in an easily 
accessible place, such accounts, 
ledgers, papers, books and other 
records required to be kept pursuant 
to Commission rules; and 


(7) comply with the credit extension pro- 


vision of the federal securities laws. 


On July 2, 1981, the Commission filed a Motion for 
a Preliminary Injunction in this matter. 





Volume 23, No. 4, August 11, 1981 


2 <j 





Litigation Release No. 9407/July 29, 1981 


U.S. v. Dale E. Baker 
Cr. No. 78-3132, C.A.9 


John Merkle, United States Attorney for the West- 
ern District of Washington and Jack H. Bookey, 
Administrator, Seattle Regional Office announced 
that on June 17, 1981 the Ninth Circuit Court of 
Appeals affirmed a jury conviction of Dale E. 
Baker on nineteen counts of mail and wire fraud. 


The indictment charged that from approximately 
January, 1976, to January, 1977, ILS was en- 
gaged in a fraudulent scheme to obtain advanced 
deposits from prospective borrowers. Baker falsely 
represented the financial condition of ILS to bor- 
rowers and falsely represented the prior history 
and experience of ILS in successfully obtaining 
funds for substandard borrowers. 


The indictment also charged that Baker forged a 
letter claiming he had access to over $5 million in 
a Cayman Island bank, when in fact he did not. 
The indictment further charged that when the 
Grand Jury attempted to obtain documents from 
Baker, some of those documents were concealed 
from the Grand Jury, the SEC and U.S. Attorney 
during the pre-trial discovery. 


Baker was sentenced on August 18, 1978 to five 
years imprisonment on 10 counts and 5 years on 5 
other counts with probation on the second five 
years. One provision of the probation is that Baker 
is prohibited from engaging in any business ven- 
ture where he solicits funds from the public. 


The appeal concerned issues of whether defend- 
ants’ Jenks Act and “Brady” rights were abridged 
and whether he was denied due process and the 
right to confrontation. Lawrence Kiser, who was 
appointed as Special Assistant United States At- 
torney, argued the case on appeal after assisting 
in the jury trial and appealee brief. The Ninth Cir- 
cuit issued a mandate forthwith. 


For further information see Litigation Release 
No. 8529. 
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Litigation Release No. 9408/July 29, 1981 


U.S. v. Edward B. Boyer, et al., CR. 81-111 
(W.D.Pa.) 


Paul F. Leonard, Administrator of the Washington 
Regional Office and Jerry A. Johnson, Acting 
United States Attorney for the Western District of 
Pennsylvania announced that on July 8, 1981, a 
federal grand jury sitting in Pittsburgh, Pennsyl- 
vania returned a seventeen count indictment 
against Edward B. Boyer, of Miami, Florida; 
Salvatore F. Geswaldo, of Pittsburgh, Pennsyl- 
vania; Donald R. Kohl, of Monroeville, Pennsyl- 
vania; and Carl B. Benson, of Pittsburgh, Pennsyl- 
vania. The indictment alleges violations of the 
antifraud provisions of the Securities Act of 1933, 
15 U.S.C. 77q(a), and mail fraud and conspiracy 
statutes, 18 U.S.C. 1341, 371 and 372, with re- 
spect to the offer, sale and delivery of subordi- 
nated debentures of Fidelity Loan and Investment 
Corporation (FLIC) from April 1975 through Febru- 
ary 1977. The indictment further alleges that, 
among other things, Boyer, Geswaido, Kohl and 
Benson engaged in devices, schemes and arti- 
fices to defraud; made materially false and mis- 
leading statements and omitted to state material 
facts; and engaged in fraudulent and deceptive 
transactions, practices and courses of business 
relating to the financial condition, nature of opera- 
tions and assets of FLIC; the risk of loss with re- 
spect to investments in FLIC subordinated deben- 
tures; the use of proceeds from the sale of FLIC 
subordinated debentures; and the nature of com- 
pensation for individuals who sold FLIC subordi- 
nated debentures. This matter has been the sub- 
ject of two Commission enforcement actions: SEC 
v. First Pittsburgh Securities Corporation, et al., 
C.A. No. 77-102 (W.D.Pa., 1978) (Lit. Rel. 
No. 8556); /n the Matter of First Pittsburgh Secu- 
rities Corporation, et al., S.E.A. Rel. No. 16897, 
20 S.E.C. Docket No. 6 at 401 (June 6, 1980). 
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Litigation Release No. 9409/July 29, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
WACO FINANCIAL, INC. AND J. JEROME 
PREVATTE (United States District Court for the 
Western District of Michigan, Civil Action File 
No. 81-152CA4) 


William D. Goldsberry, Administrator of the 
Chicago Regional Office of the Securities and Ex- 
change Commission, announced that on July 9, 
1981 a preliminary injunction was entered, after an 
evidentiary hearing, against WACO Financial, Inc. 
(WACO), a registered broker-dealer located in 
Kalamazoo, Michigan, and J. Jerome Prevatte, 
WACO’s President, Treasurer and majority stock- 
holder, from violating Section 15(b)(7) of the Se- 
curities Exchange Act of 1934 (Exchange Act). 
The Honorable Benjamin F. Gibson, United States 
District Judge for the Western District of Michigan, 
preliminarily enjoined the defendants from ef- 
fecting securities transactions while WACO is not 
qualified under Section 15(b)(7) of the Exchange 
Act and Rule 15b8-2(a) promulgated thereunder. 
WACO’s disqualification resulted from the March 
19, 1981 expulsion of WACO from membership in 
the National Association of Securities Dealers, 
Inc. (NASD). The NASD expulsion was based 
upon violations in 1979 and 1980 of the NASD 
Rules of Fair Practice concerning just and equita- 
ble principles of trade. The Commission’s Com- 
plaint which was filed on June 19, 1981 charged 
that WACO, aided and abetted by Prevatte, ef- 
fected securities transactions while not qualified 
during the periods from March 20, 1981 through 
April 3, 1981 and from April 24, 1981 to the date of 
the Complaint. 


Judge Gibson further ordered the parties to advise 
the Court, within 30 days from the date of the 
Order of Preliminary Injunction, whether a further 
evidentiary hearing is necessary on the Commis- 
sion’s request for a permanent injunction. 


For further information, see Litigation Release 
Nos. 9208, 9257 and 9386. 
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Litigation Release No. 9410/July 30, 1981 


SEC v. THE INVESTMENT BANKERS, INC., ET 
AL., (USDC, COLORADO, CIVIL ACTION NO. 
81-M-1203) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on July 20, 1981, 
the Honorable Richard P. Matsch, Judge of the 
United States District Court for the District of Colo- 
rado, entered an Order of Preliminary Injunction 
enjoining the defendants Richard A. Belknap 
(Belknap) and Billy Gene Chandler (Chandler) 
from violating the antifraud provisions of the feder- 
al securities laws. The defendants consented to 
the entry of the Order without admitting or denying 
the allegations in the Complaint. 


Belknap is president of The Investment Bankers, 
Inc., a Denver, Colorado broker-dealer firm which 
is now being liquidated by the Securities Investor 
Protection Corporation under a Court Order dated 
July 15, 1981. Chandler is the office manager and 
a director of such firm. 
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